Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Connect America Fund WC Docket No. 10-90

Universal Service Reform — Mobility Fund WT Docket No. 10-208
Accipiter Communications Inc. Petition for
Waiver of the Commission’s Rules Implementing
Reform of Universal Service Support
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REPLY TO OPPOSITION TO PETITION FOR TEMPORARY WAIVER

Accipiter Communications Inc. (“Accipiter”), pursuant to the Public Notice issued by the
Wireline Competition Bureau in the above-referenced dockets,’ hereby replies to the Opposition
to Petition for Waiver submitted by Cox Communications, Inc. (“Cox™) on June 5, 2012 (“Cox
Opposition”).2 Accipiter sought a temporary waiver to continue the robust growth that would
allow the company to avoid potentially serious consequences of the transition to the regression
and per-line caps on universal service funding. This additional time was needed because, among
other things, Accipiter’s initial entry into the market was delayed by an anticompetitive
arrangement. The primary focus of Cox’s opposition is an attack on Accipiter’s characterization
of the parties’ past history in the Vistancia development. The only reason Accipiter brings this

history up is to demonstrate that Accipiter was handicapped in its initial growth by the

! Wireline Competition Bureau Seeks Comment on Accipiter Communications, Inc. Petition for
Temporary Waiver of Certain High-Cost Universal Service Rules, Public Notice, WC Docket
No. 10-90, WT Docket No. 10-208, DA 12-712 (rel. May 4, 2012).

* The National Telecommunications Cooperative Association (“NTCA”) filed Comments
supporting the grant of Accipiter’s Petition for Waiver on June 5, 2012, noting that Accipiter had
provided detailed evidence in support of its petition and that Accipiter’s petition raised concerns
similar to those raised by both NTCA and other carriers.



anticompetitive actions of Cox and the developer. But for the existence of the anticompetitive
arrangement that hampered Accipiter’s entry into the market, Accipiter would likely not be
requesting a waiver at all.> As it stands, Accipiter requires a waiver to allow it to survive the
transition to the Commission’s new rules, continue to grow, and grow its way out of the line
caps. In fact, if Accipiter is merely allowed to use its current line count in the calculation of the
cap, rather than being forced to use outdated data, Accipiter can survive the effects of the cap.

I THE FACTS SURROUNDING THE VISTANCIA DEVELOPMENT SPEAK FOR
THEMSELVES.

Cox begins its Opposition by stating that, “Accipiter’s petition relies heavily on its
inaccurate account of the facts involving Accipiter’s efforts to provide service in Vistancia, a
subdivision in Peoria, Arizona.” In its Opposition, however, Cox does not actually point to any
particular facts alleged by Accipiter that are inaccurate. While Accipiter understands that the
facts are certainly inconvenient for Cox, that does not mean that Accipiter’s characterization of
the history between the parties is in any way inaccurate or irrelevant.

To avoid any confusion or uncertainty concerning the facts, Accipiter attaches two
exhibits. First, Accipiter attaches a newspaper article describing the complaint against Cox ,
Cox’s own internal descriptions of the arrangement, and the terms of the settlement.” Second,
Accipiter attaches testimony of the staff of the Arizona Corporation Commission Utilities

Division that was submitted in the complaint proceeding before the Arizona Corporation

3 The principal cause of Accipiter’s failure to develop economies of scale sufficient to avoid the
effect of the Commission’s caps earlier was the effect of the anticompetitive preferred provider
arrangement.

* Cox Opposition at 1.

3 Exhibit 1.



Commission concerning Cox’s exclusive service arrangement with the Vistancia developer.
That testimony reflects the staff’s belief that “the arrangement was both discriminatory and anti-
competitive,” and recommended that “Cox be fined a flat amount of $2 million under A.R.S. 40-
424.% The staff stated that, “once presented with the private easement concept by Shea, Cox
actively participated in drafting the agreements to ensure a discriminatory and anti-competitive
result.”” Further, according to the staff, “Hand written notes by Cox employees contained on
pages C01853 and C01769 of Cox’s response to Accipiter’s data requests indicate that the intent
of the discriminatory license fee was to keep competitors out of the Vistancia development.”®
Contrary to Cox’s claim, Accipiter has no need to distort or misstate the facts. The facts speak
for themselves.

While Cox is correct that the parties entered into a settlement agreement, Cox’s
conclusions regarding the implications of that settlement agreement for Accipiter’s waiver
request are puzzling. Cox claims that there is “no evidence at all that anything Cox has done in
the overlapping service territory has had any impact on Accipiter’s need for universal service.”

To the extent Accipiter’s Petition was somehow unclear on this point, Accipiter welcomes the

opportunity to clarify this matter. Accipiter’s point is that because of anticompetitive action by

® Exhibit 2 at 4. Cox notes that, in an earlier proceeding, Accipiter alleged that Cox had been
fined $2 million by the Arizona Corporation Commission in connection with Accipiter’s
complaint. Cox Opposition at 3, fn. 5. In fact, Accipiter subsequently clarified that the staff of
the Arizona Corporation Commission proposed a $2 million fine, the proposal has not been acted
upon by the Commission and, that the docket remains open at this time. See Accipiter Reply to
Opposition to Application for Review, 9, CC Docket No. 96-45 (filed March 15, 2011).

"Id ato.
8 Id at 10.

? Cox Opposition at 4.



Cox, Accipiter experienced delays in achieving the economies of scale which will ultimately
obviate the need for a waiver'’. This action only ceased following legal action instituted by
Accipiter as well as a proceeding instituted by the Arizona Corporation Commission and an
investigation the United States Department of Justice.

Cox claims, “Accipiter has chosen to focus its efforts on seeking to obtain additional
benefits and subsidies from the Commission, rather than on competing in the marketplace or
even taking advantage of the opportunities it was provided under the settlement with Cox.”"!
This is both a grossly unfair and incorrect characterization and a transparent effort to confuse
two distinct issues. The facts set forth in the attached testimony of the Arizona Corporation
Commission staff show that it was Cox, not Accipiter, that sought to avoid competition in
Vistancia, and it is remarkable that Cox now has the temerity to trumpet the virtues of
competition. Further, as Cox acknowledges in a footnote, Accipiter does not receive high cost

support for its service in a significant portion of Vistancia, where Accipiter competes with Cox.'2

' The presence of the anticompetitive agreement and subsequent legal battle which resulted in
the settlement agreement provided Cox with a three-year headstart in network construction,
marketing and installation for homes in the development.

”]d.

2 1d., fn. 8. Cox cites Accipiter’s Application for Review of the Wireline Competition Bureau’s
denial of a study area waiver which included over half of the existing Vistancia development.
As Accipiter has previously informed the Commission: “The Bureau’s denial of the study area
waiver petition does not have a rational basis from this perspective. If allowed to stand, the
Order will frustrate the Commission’s announced policies for reform of the Universal Service
support mechanisms by denying Accipiter the opportunity to reduce its average costs and gain
efficiency and economy of scale. Accipiter estimates that had the Bureau granted its waiver
within a year of the time it was filed, its support level today would be substantially below the
Commission’s proposed $3,000 cap per access line and would decline further in future years if
Vistancia continues to grow. Reduction in Accipiter’s USF support would benefit all USF
contributors. The rural customers that depend on Accipiter as their only telecommunications
provider would also benefit.” Accipiter Communications Inc. Reply to Opposition to
Application for Review, 5-6, CC Docket 96-45 (March 15, 2011).



Accipiter went to great lengths to ensure its ability to compete in Vistancia and is actively
competing with Cox there, despite Cox’s apparent earlier efforts to prevent such competition.
Finally, Cox’s dismissive characterization of high cost support as mere “benefits and
subsidies” reflects Cox’s position in the market as a service provider that has made a conscious
choice to offer service only in those higher density areas where service can be provided
profitably while eschewing low density rural areas that lack service. That is, of course, Cox’s
choice. But in making that choice, Cox’s approach stands in stark contrast to the efforts of
carriers like Accipiter that rely on high cost support to provide service to millions of Americans
living in rural America. Those carriers have made a different choice than Cox. They have
chosen to provide service to Americans living in rural areas where service cannot be provided
»13

economically without high cost support, or what Cox dismisses as “benefits and subsidies.

II. COX PROVIDES NO VALID BASIS FOR DENYING ACCIPITER’S PETITION.

Setting aside Cox’s unsupported and vague assertions that Accipiter has somehow
distorted the clear facts of the parties’ history with respect to the Vistancia development, Cox
makes a troubling series of unsupported leaps of logic in asserting, without specific support, that
Accipiter has not met its burden in its waiver petition. In adopting its reforms to universal

service support and intercarrier compensation, the Commission expressly contemplated waivers

13 Cox largely confines its Opposition to a discussion of the Vistancia development. In fact, Cox
has preferred provider arrangements in two other developments in Accipiter’s study area
(Festival Ranch-Sun City and Bell Pointe). Cox states that suburban density areas do not need
support (Cox Opposition at 5), yet fails to address why Cox continues to participate in
agreements which appear intended to limit or prevent competition. Indeed, Cox chooses to
“cherry-pick” suburban densities in Accipiter’s study area and enter into preferred provider
arrangements to thwart competition while refusing to leverage Cox’s own economies of scale to
serve the outlying rural establishments in Accipiter’s study area.



where there was a risk that customers could lose service if existing levels of high-cost support
were reduced:

“As a safeguard to protect consumers, we provide for an explicit

waiver mechanism under which a carrier can seek relief from some

or all of our reforms if the carrier can demonstrate that the

reduction in existing high-cost support would put consumers at risk

of losing voice service, with no alternative terrestrial providers
available to provide voice telephony.”"

That is a straightforward standard that allows the Commission the flexibility to grant a
waiver where a carrier can show that, absent a waiver, there is a risk that consumers will lose
service due to the carrier’s reduction in high-cost support.

Cox attempts to distort this standard by claiming that, “to demonstrate that a waiver is
necessary, Accipiter would need to show that it is unable to survive losses that would be caused
by the cap for” the period until Accipiter’s growth reduces its per-line costs below the per-line
caps.” That is not the standard the Commission set forth. Indeed, to hold Accipiter or any
carrier to a standard of demonstrating that, absent a waiver, there is no doubt at all that the
company will perish would be to take a considerable risk that a carrier would miscalculate the
impact of the new rules, particularly given the uncertainty that surrounds the effect of the new
rules. Accipiter specifically noted in its Petition for Waiver that it was not possible to compute
precisely the effect of the new rules on Accipiter. The release of the Wireline Competition
Bureau’s Order implementing the specific methodology has not fully clarified the situation, and
that order itself is subject to multiple applications for review. Accipiter thus cannot precisely

predict what the final result will be in terms of the financial impact of the imposition of the new

" Connect America Fund, Report and Order and Further Notice of Proposed Rulemaking, WC
Docket No. 10-90, FCC 11-161 at § 32.

"> Cox Opposition at 5.



rules. Nevertheless, in the absence of the necessary clarification, Accipiter attempted to
calculate the effect of the rules on Accipiter based upon its own assumptions and the provisions
of the rules as they stood when Accipiter submitted its Petition — specifically seeking a
temporary waiver which will minimize the impact of USF changes until six months following the
time when the formulas authorized by the rules are finally clarified, and potentially seeking a
further temporary waiver if necessary, and seeking a temporary waiver until 2014 or 2015 of the
per-line cap. 16" As discussed in greater detail below, the waiver that Accipiter requires
immediately is now quite limited.

Even if the Commission’s waiver standard required a carrier to demonstrate that, absent a
waiver, imposition of the new rules would represent a death sentence for the carrier, which it
does not, it is unclear how Cox can possibly claim to know that Accipiter failed to make such a
showing and Cox has not provided substantive support for its claim."”

Similarly, Cox’s assertion that Accipiter has failed to demonstrate that imposition of the
rules without a waiver would represent an unconstitutional taking is totally unsupported. In fact,
Accipiter’s financial forecasts demonstrate that immediate application of the new rules without a
waiver will have dire financial implications for Accipiter that threaten the company’s ability to
continue to provide service — including in areas where there are no alternate service providers.
Accipiter has thus demonstrated, to the best of its ability given the ongoing uncertainty
surrounding the new rules, all that it needs to demonstrate to justify a waiver, and the

Commission should not entertain Cox’s implicit revision of the waiver standard.

'® Accipiter Petition for Temporary Waiver at 1-2.

'7 14, Exhibits 5 and 6.



In contrast to Cox’s wholly speculative claims regarding Accipiter’s financial situation,
Accipiter presents the following information regarding its need for a waiver. If the Commission
does not grant Accipiter the limited waiver discussed in greater detail below, Accipiter believes
there is a substantial possibility that it will default on its RUS loans. Cox’s suggestion that
Accipiter would merely be required to submit a recovery plan is entirely misinformed — the fact
is that Accipiter has already submitted a recovery plan, which it is in now, and, absent a waiver,
Accipiter could be unable to meet the financial terms on which its recovery plan was based.
Further, Accipiter will likely be insolvent and unable to continue to provide service, which will
result in a loss of service for customers who have no alternative service provider.

Cox next claims that “Accipiter neglects to inform the Commission that its own state
tariff permits it to charge customers to extend lines when the cost of the line extension exceeds
seven times the annualized local service charge,” implying that Accipiter is thus free to recover
costs from its customers.'® There are two fundamental problems with Cox’s assertion. First,
whether or not Accipiter is “permitted” to attempt to recover costs from its customers has
nothing to do with whether those customers are able to pay Accipiter’s costs for extending lines
to provide service. It is a gross oversimplification to suggest that Accipiter can simply recover
its costs from its customers. There is a limit to what customers can and will pay, and Cox’s
approach would represent a serious barrier to extending service in unserved areas. Second,
because RUS recognizes this problem, provisions in RUS’s loan covenants prohibit Accipiter
from assessing line extension charges in many cases.

Further, Cox’s implicit argument that the fact that the waiver Accipiter seeks is

temporary somehow justifies not providing a waiver at all is unavailing. Cox correctly notes that

'8 Cox Opposition at 7.



Accipiter’s petition secks a temporary waiver, and that Accipiter projects it will be affected by
the $250 per-line cap for a limited period of time."” However, Cox goes on to make an
unsupported logical leap that Accipiter can just hang on and wait for growth in the face of
diminished high-cost support. This is a completely unsupported conclusion. Moreover, what
Cox fails to recognize is that the fact that Accipiter only requires a temporary waiver is a good
thing that actually supports grant of a waiver. It means that Accipiter’s waiver will still comport
with the Commission’s long-term policy goal to limit high-cost support, while allowing
Accipiter to continue to provide service in areas where there are no alternate service providers.
Far from Cox’s claim that Accipiter is seeking a guaranteed “profit at all times,” Accipiter is
merely seeking a temporary waiver that will allow the company to survive the transition, grow
into the caps and continue to provide service.

III. ACCIPITER REQUIRES ONLY A VERY LIMITED WAIVER OF THE
COMMISSION’S RULES.

As described above, in its Petition for Waiver, Accipiter requested: (1) a waiver of the
per-line cap until either December 31, 2014 or December 31, 2015, predicated on the assumption
that the regression caps do not apply to Accipiter; and (2) a waiver of the FCC rules so that the
regression caps would not apply to Accipiter until six months after the FCC has made updated
regression cap formulas publicly available and corrected the errors and incorrect assumptions
and methodologies in its regression cap formulas.

With respect to the request for a waiver of the per-line cap, in its Petition for Waiver,
Accipiter noted that the Commission had not clarified which line count would be used to

calculate the per-line cap. In particular, if the Commission were to use Accipiter’s 2010 loop

°1d at 5.



count, Accipiter stated that it would require a waiver of the $250 per-line cap until December 31,
2015. If, on the other hand, the Commission uses Accipiter’s 2011 loop count, Accipiter would
require a waiver only until December 31, 2014.

In fact, consistent with its representations to the Commission that it would grow into the
caps as it added lines, Accipiter can now report that if the Commission uses Accipiter’s current
line count (current as of the second quarter of 2012) rather than arbitrarily using outdated data
that is no longer accurate, Accipiter is close enough to the per-line caps that it can survive
without waiver of those caps. All Accipiter is asking, then, is that, rather than use out of date
line count data that is now inaccurate, the Commission use Accipiter’s most current line count
data, which reflects Accipiter’s continued robust growth. This approach is objective, it is data-
driven, and it is consistent with both the Commission’s long-term goals for high-cost support as
well as with Accipiter’s representations regarding its growth. Accipiter urges the Commission to
act expeditiously to grant Accipiter a limited waiver that applies the $250 per-line cap and
regression independent variables based on Accipiter’s present line count, rather than on outdated,
inaccurate data.

IV. CONCLUSION

For the foregoing reasons, Accipiter respectfully requests that the Commission grant the
waiver requested herein.

Respectfully Submitted

/s/ Patrick Sherrill
Patrick Sherrill
President and Chief Executive Officer
Accipiter Communications Inc.
2238 W. Lone Cactus Dr.
Suite 100
Phoenix, AZ 85027
(623) 455-4500

June 20, 2012
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Cox settles
sttt with

rival; may
face fines

By Ken Alltucker
THE ARIZONA REPUBLIC

Cox Communications and a
private developer paid a tiny
telephone company $1 million
to settle a lawsuit alleging that
Cox and the developer part-
nered to shut out the rival
phone provider,

But Cox still faces the pros-
pect of state-imposed penalties
for its role in negotiating a deal”
with developer Shea Sunbelt to
become the main provider of
pay television, telephone and
high-speed Internet services at
the upscale Vistancia commu-
nity in Peoria.

At issue is whether Cox and
Shea Sunbelt crafted a deal to
block Accipiter Communica-

~ tions from providing service at

the new 17,000-home commu-,
nity.

State regulatorsare examin-
ing astring of e-mails and notes
exchanged in 2002 and 2003
among seven Cox employees
who relayed a developer’s plan
to male Cox the sole provider
of telecominunications service
at Vistancia.

In one message, a Cox em-

., ployee wrote: “Shea can guar-

antee to keep out competition,

Cox can purchase the knowl-

edge. What is it worth to us.”
Another message written by

"a Cox employee: “Paul and T

met with Sunbelt Holdings to-
day and they are giving us
some pretty creative ways to
keep the competition out.”

Cox representatives say
they didn’t seek to shut out Ac-
cipiter. They followed direc-
tions of the developer, who
crafted the plan.

“The concept was not a con-
cept that Cox created. We were
assured this was fine,” said
Tvan Johnson, Cox's vice presi-
dent of community relations
and televideo. “Certainly we're
big boys, and we check out
things. At this point, we're com-
fortable that no laws were bro-
ken.” '

Representatives  of  de-
veloper Shea Sunbelt could not
be reached Tuesday. Accipiter
officials declined to comment.

The Cox-Vistancia deal is
one of many routine “preferred
provider” arrangements that

See GOX Page DS
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developers often work out with
communications  companies.
The deals typically give a com-
pany, usually Cox or Qwest, the
right to provide sales materials
at a developer’s sales office,

The Cox-Vistancia deal was
unusual because Peoria allowed
the developer to obtain owner-
ship of communications access,
known as an easement, and ef-
fectively control which tele-
communications  companies
could reach customers.

Cox paid a $1 million “licens-
ing fee” to the developer for the
right to build the telecommuni-
cations network and sell serv-

ices to about 45,000 users. The:

developer paid Cox $3 million
for the cost of building the net-
work.

Accipiter alleged that terms
of the deal made it impossible
for the.small company to com-

pete for customers at Vistancia,

so it filed a lawsuit in Maricopa
County Superior Court and a
complaint with the Arizona Cor-
poration Commmission. .
Cox and Shea Sunbelt agreed
to pay Accipiter $1 million to

settle the lawsuit. Otber settle-
ment terms required the pri-
vate communications easement
be converted to a public ease-
ment. Cox also agreed to allow
Accipiter use of its lines to com-
pete for customers at Vistancia.

Even with the lawsuit settled,
the Corporation Contmission is
pressing ahead with its investi-
gation of Cox as partof aneffort
to determine whether the tele-
commmunications giant engaged
in anti-competitive behavior.

“Quite frankly, the e-mails
are very froubling, and they
suggést a level of involvement
in this scheme that demands
greater scrutiny,” said Com-
missioner Kris Mayes, - who
pushed to make the e-mails pub-
lic.“Itis critical to being able to
decide whether Cox has en-
gaged in anfi-cornpetitive be-
havior and whetber we ought to
levy penalties.”

Johnson acknowledged that
Cox employees wrote the
phrase “shut out competition”
in notes and e-mail messages,
but he said Cox employees were
relaying words spoken by the
developer during negotiations.

Seven Cox employees in Ari-
zona and at least one employee

at the company’s Atlanta head-
quarters helped negotiate the
deal or were made aware of its
terms.

The e-mails suggest that Cox
employees suspected the deal
could be controversial.

InaJuly 2003 message to Cox
sales representatives, the com-*
pany’s manager of regulatory
affairs wrote, “Did either of you
have auny problems with the
way the developer negotiated
use of the easements for Vistan-
cia? ... If we did have a problem
with it, please let me know as it
could set a precedent for other
areas we may want to serve.”

Another message suggests
that Cox's director of new busi-
ness development helped nego-
tiate the types of packages of-
fered to Vistancia homeowners,

In an October 2002 message,.
a Cox employee urged the de-
veloper to promote a bundled
package of voeice, video and
high-speed Internet as a way to
achieve “higher penetrations”
and “more oppurtumty fm'
greater returns.

Reach the'reporter at ken
.alltucker@arizonarepublic.com
or (602) 444-8285.
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COMMISSIONERS

JEFF HATCH-MILLER, CHAIRMAN
WILLIAM A. MUNDELL

MARC SPITZER

MIKE GLEASON

KRISTIN K. MAYES

IN THE MATTER OF THE FORMAL Docket No. T-03471A-05-0064
COMPLAINT OF ACCIPITER
COMMUNICATIONS, INC. AGAINST
VISTANCIA COMMUNICATIONS, L.L.C,,
SHEA SUNBELT PLEASANT POINT, L.L.C. | NOTICE OF FILING
AND COX ARIZONA TELCOM, LLC.

The Arizona Corporation Commission Utilities Division (“Staff”) hereby provides Notice of
Filing of the Testimonies of Elijjah Abinah, Matthew Rowell and Armando Fimbres (Redacted
Version). A Confidential version of Armando Fimbres’ testimony has also been provided under seal
to the Commissioners, their Assistants, the assigned Administrative Law Judge and the parties that

have signed the Protective Agreement in this case.

RESPECTFULLY SUBMITTED this 15" day of June, 2005.

B

b
I Maureen A. Scott
Senior Staff Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
(602) 542-3402
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JEFF HATCH-MILLER
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WILLIAM A. MUNDELL
Commissioner
MARC SPITZER
Commissioner
MIKE GLEASON
Commissioner
KRISTIN K. MAYES
Commissioner

IN THE MATTER OF THE FORMAL ) DOCKET NO. T-03471A-05-0064
COMPLAINT OF ACCIPITER )
COMMUNICATIONS, INC. AGAINST )
VISTANCIA COMMUNICATIONS, L.L.C. )
)
)

AND COX ARIZONA TELECOM, LLC

REBUTTAL
TESTIMONY
OF
ELIJAH ABINAH
ASSISTANT DIRECTOR
UTILITIES DIVISION

ARIZONA CORPORATION COMMISSION

JUNE 15, 2006



EXECUTIVE SUMMARY
COX ARIZONA TELCOM, L.L.C.
DOCKET NO. T-03471A-05-0064

Staff's testimony believes that the arrangement in the Vistancia development between
Cox and Shea violated Federal Telecommunication Act of 1996, Arizona Administrative Code
and Commission Orders. In addition, Staff believes the arrangement was both discriminatory
and anti-competitive.

Staff recommends that Cox be fined a flat amount of $2 million under A.R.S. 40-424.
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Rebuttal Testimony of Elijah Abinah
Docket No. T-03471A-05-0064

Page 1

INTRODUCTION

Q. Please state your name, occupation, and business address.

A. My name is Elijah Abinah. My business address is 1200 West Washington Street,
Phoenix, Arizona 85007.

Q. Where are you employed and in what capacity?

A. I am employed by the Utilities Division (“Staff”) of the Arizona Corporation Commission
(“ACC” or “Commission”) as the Assistant Director.

Q. How long have you been employed with the Utilities Division?

A. I have been employed with the Utilities Division since January 2003.

Q. Please describe your educational background and professional experience.

A. I received a Bachelor of Science degree in Accounting from the University of Central
Oklahoma in Edmond, Oklahoma. I also received a Master of Management degree from
Southern Nazarene University in Bethany, Oklahoma. Prior to my employment with the
ACC, I was employed by the Oklahoma Corporation Commission for approximately eight
and a half years in various capacities in the Telecommunications Division.

Q. What are your current responsibilities?

A. As the Assistant Director, I review submissions that are filed with the Commission and
make policy recommendations to the Director regarding those findings.

Q. What is the purpose of your testimony?

A. The purpose of my testimony is to recommend the appropriate remedy to the Commission

based on Staff’s finding as it relates to Cox Arizona Telecom, LLC (“Cox”) action and
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Rebuttal Testimony of Elijjah Abinah
Docket No. T-03471A-05-0064
Page 2

involvement in the PPA arrangement that grants Vistancia Communications, L.I.C,,
(“Vistancia™) a private easement in the Vistancia development. Mr. Rowell will testify as
to whether the Settlement Agreement filed in this docket is in the public interest, in
addition, he will also outline Staff’s position and findings regarding how Cox’s action
implicate Commission rules, statutes and policy. Mr. Fimbres will provide testimony and
analysis as to Cox’s involvement in setting up the arrangement and how the arrangement

in Staff’s opinion is discriminatory and anti-competitive.

Q. Please provide a brief background of this case.
A. On January 31, 2005, Accipiter Communication Inc. (“Accipiter”) filed with the
" Commission a formal complaint against Vistancia, Shea Sunbelt Pleasant Point LLC

(“She” or “Shea Sunbelt”), and Cox.

Q. Please describe the nature or genesis of this proceeding which resulted in the
Settlement Agreement?

A. Accipiter filed a Complaint with the Commission alleging 9 separate counts:

Count One of the Complaint alleged that Vistancia was operating as a Public Service
Corporation without a Certificate of Convenience and Necessity (“CC&N”), while Count
Two alleged the same about Shea Sunbelt. Essentially Accipiter alleged that Vistancia
exercised “the sole and absolute right to determine (i) which Communication Service
Providers will be granted access to the Development; (ii) which Communication Services
will be provided to residents within the Development; and (iii) which Facilities will be

constructed within the Development, all in exchange for fees paid for access...” by Cox.!

! Complaint at page 17 lines 20 — 23.
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Count Three of Accipiter’s complaint called for the reclassification of Cox’s services
provided within Vistancia as Non-Competitive. Accipiter argued that the arrangement
between Cox and Vistancia did effectively keep other telecom providers out of the
Vistancia development and thus it would not be appropriate to classify Cox’s services in

the development as competitive.

Count Four of Accipiter’s complaint called for the revocation of the anti-trust exemption

to A.R.S. §40-286 for Cox, Vistancia and Shea Sunbelt.

Count Five claimed that Shea Sunbelt, Vistancia, and Cox were illegally interfering with

Accipiter’s Carrier-of-Last-Resort responsibilities.

Count Six of Accipiter’s complaint alleged that the developer failed to provide Accipiter
with a no-cost right-of-way in violation of A.A.C. R-14-2-506(E)(2)(b). This rule states:
“Rights-of-way and easements suitable to the utility must be furished by the developer at

no cost to the utility...”

Count Seven of Accipiter’s complaint alleged that the arrangement between Cox and
Vistancia violated the 2-PIC equal access requirement of R14-2-1111. Accipiter alleged
that “Vistancia Communications’ exclusionary power to select Communication Service

Providers extends to long distance providers.*

In Count Eight, Accipiter alleged that the “Exclusionary Scheme” devised by Shea

Sunbelt, Vistancia and Cox was designed to prevent competition and should be prohibited.

? Complaint at page 32 lines 2 and 3.
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In Count Nine, Accipiter alleged that Cox and Vistancia violated A.A.C. R14-2-1112 that
requires all local exchange carriers to provide “interconnection arrangements with other
telecommunications companies at reasonable prices and under reasonable terms and

conditions.”

Q. What type of service provider is Accipiter?
A Accipiter is an Incumbent Local Exchange Carrier (“ILEC”) and authorized by the
Commission to provide local exchange telecommunications service in a defined territory

within the State of Arizona.

Q. What type of service provider is Cox?
A. Cox is a Competitive Local Exchange Carrier (“CLEC”) certified to provide local

exchange service, throughout the State of Arizona.

Q. Did the Commission designate Accipiter as an Eligible Telecommunications Carrier
(“ETC”)?
A. Yes.

Q. As an ETC, does Accipiter have the Carrier of Last Resort Obligation (“COLR”)?
A. Yes.

Q. Please describe the service obligation imposed on Accipiter as an ILEC.
A. Accipiter as an ILEC has the COLR obligation, which means the Company must be

willing and able to serve all end users in their territory.
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Q. Is the same obligation imposed on Cox as a Competitive Local Exchange Carrier?
A. No.

Q. Does Staff also believe the arrangement between Cox and Shea was discriminatory?
A. Yes. As stated in Mr. Rowell’s and Mr. Fimbres’ testimony which I restate below, Staff

believes the arrangement was both discriminatory and anti-competitive.

Q. Please restate Mr. Rowell’s findings and conclusions.

A. Mr. Rowell’s findings and conclusion or recommendation is as follows: since Cox
effectively did not pay the $1 million in access fees and any other wireline provider would
have to, the arrangement was inherently discriminatory. Any provider other than Cox
seeking to bring wireline service into the Vistancia development would have to pay $1
million in license fees that Cox was effectively exempt from. This provided Cox with a
significant advantage over any potential wireline competitor. Staff also believes that the
arrangement created a barrier to entry that effectively prohibited wireline providers other

than Cox from entering the Vistancia development.

Given that the arrangement was discriminatory, Staff can only conclude that it was anti-

competitive.

Q. What was Cox’s role in the arrangement?

A. The testimony of Mr. Fimbres makes clear that once presented with the private easement
concept by Shea, Cox actively participated in drafting the agreements to ensure a
discriminatory and anti-competitive result — all of which as will be discussed by Mr.

Rowell undermined federal, Commission rules and Order.
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Q. Was Cox aware of the discriminatory nature of the arrangement at the time it
entered into it?

A. Yes. Ms. Trickey testified that representatives of Shea explained to her that the licensing
fees were a method of controlling access to developments.” Additionally, in response to
Staff data request STF 5.2 Cox states that “The Cox representative ... understood that the
developer was interested in limiting the number of telecommunications service providers
who would provide service in Vistancia because the developer thought that would increase
the potential revenue share for the developer.” Further in response to Staff data request
STF 4.6 Cox stated “At the meeting in February 2003, the developer announced that it was
going to charge an access fee for anyone else that sought access to its private easement,
but the developer acknowledged that it could not charge such a fee to Cox because the

developer and Cox had already negotiated the terms of their deal...” (Emphasis added.)

Q. At the time the arrangement was accepted and signed, was Cox aware that the
arrangement is discriminatory in nature could be construed as anti-competitive?

A. Hand written notes by Cox employees contained on pages C01853 and C01769 of Cox’s
response to Accipiter’s data requests indicate that the intent of the discriminatory license
fee was to keep competitors out of the Vistancia development. Those notes were made in

February 2003.*

Q. How were federal and state laws undermined by the arrangement between Cox and
Shea?
A. First, Staff believes that several sections of the Federal Telecom Act were undermined by

the arrangement. First, parts (a) and (c) of Section 253 of the Act state as follows:

3 Direct Testimony of Linda Trickey page 7 lines 25 thru 27.
% See Cox’s response to Staff data request STF 4.6.
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SEC. 253 [47 U.S.C. 253] REMOVAL OF BARRIERS TO ENTRY.
(a) IN GENERAL. — No State or local statute or regulation, or other State
or local legal requirement, may prohibit or have the effect of prohibiting
the ability of any entity to provide any interstate or intrastate
telecommunications service.

(C) STATE AND LOCAL GOVERNMENT AUTHORITY. - Nothing in this
section affects the authority of a State or local government to manage the
public rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and
nondiscriminatory basis, for use of public rights-of-way on a
nondiscriminatory basis, if the compensation required is publicly
disclosed by such government. (Emphasis added.)

While I am not an attorney, I agree with Mr. Rowell that given the plain language of this

section and the City of Peoria’s involvement, it appears that the arrangement did run afoul

of Section 253.

Second, Section 251(b)(4) of the Federal Telecom Act states:

SEC.251. [47 U.S.C. 251} INTERCONNECTION.

(b) OBLIGATIONS OF ALL LOCAL EXCHANGE CARRIERS. — Each local
exchange carrier has the following duties:

(4) ACCESS TO RIGHTS-OF-WAY. — The duty to afford access to the
poles, ducts, conduits, and rights-of-way of such carrier to
competing providers of telecommunications services on rates,
terms, and conditions that are consistent with Section 224.

The relevant part of Section 224 states:

SEC.224. [47 U.S.C. 224] REGULATION OF POLE ATTACHMENTS.
(f)(1) A utility shall provide a cable television system or any
telecommunications carrier with nondiscriminatory access to any pole,

duct, conduit, or right-of-way owned or controlled by it. (Emphasis
added.)
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As Mr. Rowell pointed out, due to the inherently discriminatory nature of the arrangement
between Cox and Shea, Staff believes it would have been impossible for Cox to have
complied with Sections 251 and 224 of the Act had the arrangement stayed in place.
These sections require that carriers allow for nondiscriminatory access to poles, ducts,
conduits and rights-of-way. Because Cox entered into an arrangement with Shea that
discriminated against all other carriers, any access to poles, ducts, conduits, or rights-of-
way that Cox may have granted would have had to been discriminatory. For example,
suppose Cox had granted access to a competing carrier 1o its conduit in the Vistancia
development. That access could not be granted in a non-discriminatory fashion because
the competitor would have been required to pay $1 million in licensing fees that Cox had

avoided.

Q. How was the Arizona Administrative Code (“A.A.C.”) undermined by the
arrangement between Cox and Shea?

A. Staff believes that two sections of the A.A.C. are directly implicated by the arrangement.
First R14-2-506(E)(2)(b) states that “Rights-of-way and easements suitable to the utility
must first be furnished by the developer at no cost to the utility...” Given that under the
arrangement between Cox and Shea any other utility would have to had to pay the
developer for an easement (i.e., pay the $1 million in licensing fees) it appears that R14-2-

506(E)(2)(b) was clearly violated.

Second, R14-2-1112 states that “All local exchange carriers must provide appropriate
interconnection arrangements with other telecommunications companies at reasonable
prices and under reasonable terms and conditions that do not discriminate against or in
favor of any provider, including the local exchange provider.” (Emphasis added.) Similar

to the discussion above regarding Sections 251 and 224 of the Federal Telecom Act, the
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inherently discriminatory nature of the arrangement between Cox and Shea would have
made it impossible for Cox to have complied with R14-2-1112 had the arrangement stayed
in place. Any wireline carrier seeking interconnection with Cox’s network and seeking to
serve the Vistancia development would have been required to pay $1 million in licensing
fees that Cox was exempted from. Because of the arrangement Cox had with Shea, there

would have been no way for interconnection to be provided on a nondiscriminatory basis.

Q. Were any Commission orders violated?
A. In addition to R14-2-1112 itself, Commission Decision No. 60285 which granted Cox its

CC&N contains the following condition:

“... in areas where Cox is the sole provider of local exchange service
facilities, Cox (will) provide customers with access to alternative
providers of service pursuant to the provisions of A.A.C. R14-2-1112 and
any subsequent rules adopted by the Commission on interconnection and
unlmndling;”5

Thus, Cox’s inability to comply with R14-2-1112 under the arrangement necessarily
implies that Cox would not have been able to comply with the conditions of Decision No.

60285 under the arrangement either.

In its testimony and in responses to Staff data requests Cox has cited Commission
Decision No. 61626 (April 1, 1999.)% That decision approved preferred provider
agreements (“PPAs”) between Qwest and The Community of Civano LLC and between
Qwest and Anthem Arizona LLC.” Staff does not believe that decision is particularly

relevant to this case. The PPAs approved in that decision were substantially different

5 Decision No. 60285, Finding of Fact 18, subpart (g).

8 Direct Testimony of Ivan Johnson page 14 lines 15 thru 18 and page 19 lines 6 thru 24 and Cox’s response to STF
13.8.

7 Qwest was then known as US West.
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from the arrangement between Cox and Shea that is the subject of this case. Staff believes
that it is important to note that the Anthem and Civano PPAs did not contain revenue
sharing arrangements. Further, Decision No. 61626 contains an explicit reference to the
fact that those PPAs “are not anti-competitive because they do not prevent other carriers

"8 As discussed above, Staff does

from serving potential customers in the developments.
not believe that such a statement can be made about the arrangement between Cox and

Shea.

Does Staff believe that the Settlement Agreement is in the Public Interest?

Staff believes that the provisions in the Settlement Agreement are in the public interest, in
that they eliminate the private easement and hence the $1 million in discriminatory license
fees, and the anti-competitive effects of the arrangement between Cox and Shea on a
going forward basis. Further the Agreement compensates Accipiter for the harm it
suffered as a result of these anti-competitive effects before they were eliminated.
However, Staff does not believe that the Settlement Agreement as a whole goes far
enough given the egregious nature of Cox’s behavior in this case. On a going forward
basis, the Settlement Agreement does rectify the anti-competitive effects of the
arrangement between Cox and Shea but it does not hold Cox sufficiently accountable for
its conduct. Staff is very troubled that Cox was not only willing to enter into the
arrangement in the first place, but actively participated in drafting agreements to ensure
codification of the anti-competitive and discriminatory nature of the arrangement. There
is no doubt based upon Mr. Fimbres’ testimony that the arrangement was blatantly anti-

competitive and that Cox was much more than a passive and reluctant participant.

¥ Decision No. 61626 page 5 lines 21 thru 24.
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Q. Are other important public policy issues implicated by this case?

A. As Mr. Rowell testifies, this case has raised Staff’s appreciation of the potential effects of
revenue sharing arrangements between telecom providers and developers. When we try to
discern the motivation that Shea had to enter into the arrangement with Cox, revenue
sharing is the most likely candidate. Because the arrangement between Shea and Cox
contained a revenue sharing arrangement whereby Cox paid Shea a higher percentage of
revenue as Cox’s market share in the development increased, Shea had a direct financial
incentive to keep Cox’s market share as high as possible. In other words, Shea had a
direct financial incentive to keep providers other than Cox out of the development. In its
response to Staff data request STF 5.2, Cox appears to have the same belief regarding
Shea’s motivation: “The Cox representative who made these notes understood that the
developer was interested in limiting the number of telecommunications service providers
who would provide service in Vistancia because the developer thought that would increase

the potential revenue share for the developer.”

Q. What is Staff’s recommendation as to revenue sharing provisions contained in PPAs?
A. Staff recommends that the Commission identify revenue sharing arrangements as one of
the primary issues of the generic docket currently pending to examine PPAs (Docket No.
T-00000K-04-0927.) Identifying revenue sharing as a issue will assist Staff in allocating

its limited resources as the generic docket goes forward.

Q. What conclusion was reached by Staff witnesses Mr. Rowell and Mr. Fimbres?

A. The conclusion reached by both Mr. Rowell and Mr. Fimbres was that the arrangement at
issue was both discriminatory and anti-competitive, and that Cox actively participated in
drafting agreements to ensure such a result. In addition, Mr. Rowell reached the

conclusion that the agreement violated Commission rules, statutes, and policy.
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Q. Was there a process set up to resolve these issues and allegations?
A. Yes. Accipiter, Cox and other parties were involved in settlement negotiations.

Q. Was Staff a party to the negotiation?

A. Yes, to some extent, Staff was involved in negotiation discussions.

Q. Was Staff a signatory to the agreement?
A No.

Q. Did Staff have the opportunity to review the Agreement?

A. Yes, at several points in the negotiations, Staff offered its observations and input.
However, Staff did not see the final Memorandum of Understanding (“MOU”) or
Settlement Agreement before they were signed. Mr. Rowell in his testimony discusses the

agreement and makes recommendations.

Q. In Staff’s opinion, has Cox taken positive steps to address the issues raised in the
complaint?
A. Yes. Based on the concessions in the Agreement, Staff believes Cox has made a good

faith effort to address the issues raised in Accipiter’s complaint.

Q. Is the Agreement in the public interest?
A. As stated in Mr. Rowell’s testimony to the extent the Agreement resolves the
discriminatory and anti-competitive nature of the arrangement on a going forward basis, it

is in the public interest.
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Section III(1) of the Settlement Agreement eliminates the private easement and hence the
$1 million in discriminatory license fees. This essentially eliminates the anti-competitive
effects of the arrangement between Cox and Shea on a going forward basis. The
remaining substantial sections of the Settlement Agreement compensate Accipiter for the

harm it suffered as a result of these anti-competitive effects before they were eliminated.

Does Staff believe that the Settlement Agreement alone is sufficient?
No. Given the egregious nature of Cox’s behavior in this case and the fact that it acted in
concert with Shea to actively undermine federal and state law, Cox should be subject to a

monetary penalty.

Please describe the monetary penalty options available to the Commission.

The Commission has a variety of monetary penalty options available. There are three
main options to consider when deciding the amount of monetary penalties to assess upon
Cox. First, under A.R.S. 40-425, the Commission can assess a base fine of up to $5000
per violation. However, under A.R.S. Section 40-424 the Commission has the authority to
assess additional fines of up to $5000 per day per violation if it is determined that a
company is in contempt of the Commission’s orders, rules, or requirements. A.R.S. 40-
424 states that the penalties assessed thereunder are cumulative. The Commission could
also assess a flat penalty amount within the range of penalties otherwise derived under
these statutory provisions. Consistent with A.R.S. Section 40-424, and A.R.S. 40-425 the
minimum penalty is $5,000.00 and the maximum is approximately $4.2 million. See EOA
Exhibit 1. The Commission has the discretion to impose a penalty within the range of

$5,000.00 and $4.2 million.
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Q. Does Staff have any additional recommendations?
A. Yes, Staff would recommend that the Cox report file in Docket Control, every six months,

all PPA agreements entered into by Cox and provide copies to the Commission. In

addition, Cox shall have a commitment in writing not to engage in such behavior in the

future.
Q. Please discuss the monetary penalty that Staff is recommending.
A. Of the monetary penalty options previously discussed above, Staff is recommending that

Cox be fined a flat amount of $2 million under A .R.S. 40-424 rather than the maximum
amount of approximately $4.2 million. This amount recognizes that with respect to the
time period that Cox had the private easement in place, from July, 2003 to September,
2005, Cox’s actions were intentional, willful, and contrary to Commission rules and

processes. It also takes into account important mitigating factors which I address below.

Q. What mitigating factors did you consider when determining the amount of the fine?

A. I considered the fact that once the arrangement was made public, Cox cooperated with the
Commission in taking steps to rectify the problematic aspects of the arrangement. Cox
also made a number of important concessions to Accipiter to attempt to bring this matter
to conclusion. The Staff is very appreciative of Cox’s efforts and believes it is appropriate
to consider its cooperation as a mitigating factor when determining the amount of fines in
this case. Had Cox not cooperated and Staff had not been presented with any mitigating
factors, the fine proposed by Staff would have been much higher, approximately $4.2

million.

Q. Does this conclude your rebuttal testimony?

A. Yes, it does.
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EXECUTIVE SUMMARY
COX ARIZONA TELECOM, L.L.C.
DOCKET NO. T-03471A-05-0064

In this testimony, I describe why Staff believes the arrangement between Cox and Shea is anti-
competitive. 1 also explain why Staff believes that the arrangement between Cox and Shea
violated several provisions of the Federal Telecom Act, the Arizona Administrative Code and
certain Commission Orders.

Additionally, I describe, and provide recommendations specific to, the Settlement Agreement
reached between Cox, Shea, and Accipiter. On a going forward basis the Settlement Agreement
eliminates the anti-competitive provisions of the arrangement between Cox and Shea. However,
Staff does not believe that the Settlement Agreement goes far enough given the egregious nature
of Cox’s behavior in this case.
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I Introduction

Q. Please state your name and business address for the record.
A. My name is Matthew Rowell. My business address is: Arizona Corporation Commission,

1200 W. Washington St., Phoenix, Arizona 85007.

Q. What is your position at the commission?
A I am the Chief of the Telecommunications and Energy section of the Commission’s

Utilities Division (“Staff”).

Q. Please describe your education and professional background.

A. I received a BS degree in economics from Florida State University in 1992. I spent the
following four years doing graduate work in economics at Arizona State University where
I received a MS degree and successfully completed all course work and exams necessary
for a Ph.D. My specialized fields of study were Industrial Organization and Statistics.
Prior to my Commission employment I was employed as a lecturer in economics at
Arizona State University, as a statistical analyst for Hughes Technical Services, and as a
consulting research analyst at the Arizona Department of Transportation. I was hired by
the Commission in October of 1996 as an Economist II. I was promoted to the position of
Senior Rate Analyst in November of 1997 and to Chief Economist in July of 2001. In my
current position I am responsible for supervising nine professionals who work on a variety

of telecommunications and energy matters.

Q. What is the purpose of your testimony?
A. My testimony contains a summary of the Settlement Agreement previously filed in this
docket and Staff’s assessment of whether that Settlement Agreement is in the public

interest. I will also discuss how Cox Arizona Telecom, L.L.C.’s (“Cox”) actions
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surrounding the provision of telephone service in the Vistancia development implicate

Commission rules, statutes and Commission policy.

Q. Please describe how your testimony is structured.

A. In order to provide the appropriate context for the discussion of the Settlement Agreement
and Cox’s actions, I will first briefly summarize the allegations contained in Accipiter’s
original complaint (filed January 31, 2005) (“Accipiter’s complaint” or “complaint.”) 1
will then discuss the Settlement Agreement reached between Accipiter Communications,
Inc.,, Cox Arizona Telecom, LLC, CoxCom, Inc., Vistancia, LLC and Vistancia
Communications, LLC (“the Settling Parties”). I will then discuss Staff’s position
regarding how Cox’s actions implicate Commission rules, statutes and Commission
policy. I will then provide Staff’s position on whether the Settlement Agreement is in the
public interest. Finally I will discuss certain policy issues that Staff believes are

implicated by this case.

IL Accipiter’s Complaint

Q. Please briefly summarize the Complaint filed by Accipiter on January 25, 2005.
A. The complaint consisted of nine counts regarding Cox, Vistancia Communications

(“Vistancia”) and Shea Sunbelt Pleasant Point, LLC (“Shea Sunbelt”).

Count One of the complaint alleged that Vistancia was operating as a Public Service
Corporation without a Certificate of Convenience and Necessity (“CC&N’) while Count
Two alleged the same about Shea Sunbelt. Essentially Accipiter alleged that Vistancia
exercised “the sole and absolute right to determine (i) which Communications Service
Providers will be granted access to the Development; (ii) which Communications Services

will be provided to residents within the Development; and (iii) which Facilities will be
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constructed within the Development, all in exchange for fees paid for access...” by Cox.!

Because of this, Accipiter believes that Vistancia was providing “telephone service.”

Count Three of Accipiter’s complaint called for the reclassification of Cox’s services
provided within Vistancia as Non-Competitive. Accipiter argues that the arrangement
between Cox and Vistancia did effectively keep other telecom providers out of the
Vistancia development and thus it would not be appropriate to classify Cox’s services

in the development as competitive.

Count Four of Accipiter’s Complaint called for the revocation of the anti-trust exemption

of A.R.S. §40-286 for Cox, Vistancia and Shea Sunbell.

Count Five claims that Shea Sunbelt, Vistancia, and Cox were illegally interfering with

Accipiter’s Carrier-of-Last-Resort Responsibilities.

Count Six of Accipiter’s complaint alleged that the developer failed to provide Accipiter
with a no-cost right-of-way in violation of A.A.C. R14-2-506(E)(2)(b). This rule states:
“Rights-of-way and easements suitable to the utility must be furnished by the developer at

no cost to the utility...”

Count Seven of Accipiter’s Complaint alleged that the arrangement between Cox and
Vistancia violated the 2-PIC equal access requirements of R14-2-1111. Accipiter alleged
that “Vistancia Communications’ exclusionary power to select Communication Service

Providers extends to long distance providers.””

! Complaint at page 17 lines 20 -23.
2 Complaint at page 32 lines 2 and 3.
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In Count Eight Accipiter alleged that the “Exclusionary Scheme” devised by Shea

Sunbelt, Vistancia and Cox was designed to prevent competition and should be prohibited.

In Count Nine Accipiter alleged that Cox and Vistancia violated A.A.C. R14-2-1112 that
requires all local exchange carriers to provide “interconnection arrangements with other
telecommunications companies at reasonable prices and under reasonable terms and
conditions that do not discriminate against or in _favor of any provider, including the local

exchange carrier. (Emphasis added.)

II1. The Settlement Agreement

Q. What is the general structure of the Settlement?

A. The Settlement Agreement is composed of three sections. Section I provides the
definitions for the terms used within the Agreement. Section II provides the recitals.
Section III provides the substantive provisions of the Agreement and is composed of
multiple subparts. The substance of the Agreement is contained in Sections III(1) thru
HI(9). The purposes of these sections are summarized very briefly as follows:

1I(1) Changes MUE to a PUE.

III(2) Provides for conduit to be conveyed to Accipiter.

ITII(3) Provides a wholesale discount for Accipiter.

III(4) Eliminates Exclusive marketing agreement.

ITII(5) Provides for a $1 million payment to Accipiter.

ITI(6) Provides for a mutual release.

ITI(7) Limits the other terms of the Agreement to the Vistancia development and
precludes use of the Agreement as precedent in other contexts.

ITI(8) Keeps Agreement confidential (Subsequently made irrelevant by public
filing of Agreement.)
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II1(9) Provides that the Agreement contains no restriction on the positions parties

may take in the generic docket on PPAs.

Q. Does Staff have any concerns with Section I and II of the Agreement?

A. No, it does not.

Q. What is the purpose of Section III(1) of the Agreement?

A. Section III(1) provides for the conversion of the private easement (“MUE”)’ at the
Vistancia development to a public easement (“PUE”)*. The documents’ to be executed by
Vistancia® and Cox’ that are necessary to effect the conversion are identified in subpart (a)
and Vistancia is required to diligently pursue review and approval of the documents by the
City of Peoria. Further, Vistancia and Cox are required to execute any reasonably
necessary and desirable additional documents, or take any reasonable additional steps
necessary to fully accomplish the conversion process. The parties agreed that execution
and recordation of these documents would discharge Vistancia’s and Cox’s obligations
under this subpart to convert the MUEs to PUEs. In the event that the City of Peoria
refused to undertake the actions necessary to accomplish the conversion, Vistancia would
be allowed to satisfy its obligations under this subpart by executing a Non-Exclusive

License Agreement (“NELA”) as described in subpart (b).

In Subpart (b), Vistancia Communications, LLC (“VC”) and Vistancia LLC
(“Developer”) provided their permission to allow Accipiter in the MUEs pending their

conversion to PUEs. Vistancia further agrees to execute a temporary NELA substantially

* Otherwise known as the Multi-Use Easement.

4 Public Utility Easement.

3 Copies of the documents are attached to the Agreement as Exhibits 1A through 1G.

¢ Vistancia refers to Vistancia LLC (fka Shea Sunbelt Pleasant Point, LLC) and Vistancia Communications, LLC.
7 Cox refers to CoxCom, Inc. and Cox Arizona Telcom, LLC.
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in the form of Exhibit 2, free of charge, should Accipiter request such action. Further,
Cox agrees that the grant of a NELA to Accipiter by VC does not constitute a breach or
violation of any of the terms of the agreements between Cox and Vistancia. Finally,
should the City of Peoria refuse to take the actions necessary to convert the MUEs to
PUEs as provided in Subpart (a), Vistancia commits to providing Accipiter a fully

executed permanent NELA at no charge.

In Subpart (c), Cox and Developer agree that in the future they shall not, independently,
jointly, or with third parties, participate in a communications services private easement

arrangement in Arizona similar to the MUE that was used in the Vistancia Development.

Q. Has the City of Peoria taken the necessary actions to convert the MUEs to PUEs and
have the required documents been recorded?

A. Yes. A copy of the first page of each document required for the conversion of the MUE to
a PUE (Exhibits 1A through 1F) were filed in the docket for this matter on December 22,

2005, and each page shows a recorded date of December 20, 2005.

Q. If the City of Peoria had not taken the necessary action to convert the MUE to a
PUE, would Staff have had a concern with Section III(1) of the Agreement?

A. Yes. The provisions of Subpart (b) were only applicable to Accipiter and would not have
applied to any other carrier who may have desired access to the Vistancia development.
Thus, any other carrier would have been subject to the provisions of the MUE. However,
since the city of Peoria took the necessary action the MUE has been converted to a PUE
and all carriers desiring to provide service to the Vistancia development now have equal

opportunity to use the PUE.
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Q. What is the purpose of Section ITI(2) of the Agreement?

A. Section III(2) provides for the provision of conduit by CoxCom and land by the Developer
to Accipiter at no cost to Accipiter. Subpart (a) requires CoxCom to provide certain 2
inch conduit along with associated specifications and location drawings. In general, the
conduit is located in and along Vistancia Boulevard from Highway 303 to the entrance of
the development. Connection to two controlled environment vaults (“CEVs”) to be built
by Accipiter is included as is conduit to areas of the development were roads had been
paved over or rights-of-way otherwise covered prior to Accipiter having access to the
MUE. Cox also incurs the cost to disconnect the conduit from existing CoxCom above-
ground facilities and to provide access for Accipiter to the conduit. Exhibits 3 and 4 to the
Agreement identify the conduit and provide the form for the bill of sale. Upon transfer of
ownership of the conduit, Accipiter assumes responsibility for use, maintenance and repair
of the conduit. However, Accipiter is precluded from selling, leasing or otherwise
transferring ownership of the conduit transferred to the Company by CoxCom. Should
any of the conduit remain empty on the fifth anniversary date of the Agreement, Accipiter
is required to transfer ownership of any such conduit back to CoxCom. Any conduit that
has had fiber installed in it during this five year period is not subject to any of the

restrictions of this subpart including the reversion rights.

In Subpart (b), the developer is required to convey to Accipiter, free of charge and without
encumbrances, other than what may be allowed by the Agreement, two parcels of land to
Accipiter for its CEVs. The Developer is required to execute and record with the
Maricopa County Recorder the necessary documents to accomplish the conveyance. The
form of these documents was provided in Exhibits SA through 5F of the Agreement. Any
assessments and real property taxes for the two parcels up to, and including, the year in

which title is conveyed to Accipiter are to be paid by the Developer. While no particular
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value is assigned to any consideration in the Agreement, the Parties agreed that for the
purpose of submitting the required “Affidavit of Property Value” a value of $5,000 is
reasonable for each CEV parcel. Finally, the Developer is required to provide all
easements and/or rights-of-way reasonably necessary for Accipiter to use the two CEV

parcels for the purposes intended.

Q. What is the purpose of Section III(3) of the Agreement?

A, Section III(3) provides the provisions for Cox Telecom to provide telephone resale to
Accipiter. Subpart (a) establishes the wholesale discount that will be offered to Accipiter
by Cox Telcom. The Agreement adopts the same discount that the Commission has
approved for Qwest. Residential flat rate service would receive a discount of 12 percent
and all other ACC regulated telephone services would receive a discount of 18 percent.
Provision of the resold services would be subject to development of a mutually acceptable

ordering and provisioning process.

Subpart (b) restricts the availability of the wholesale discount to only those phases of the
Vistancia Development where the utility trenches were closed as of December 1, 2005.
Exhibit 6 to the Agreement identified trench closures as of September 1, 2005 and the
parties agreed to jointly develop a revised Exhibit to reflect closures as of December 1,

2005.

Q. What is the purpose of Section III(4) of the Agreement?

A. Section ITI(4) provides for the cancellation of the exclusive marketing arrangement
between the Developer and Cox. Subpart (a) identifies the Co-Marketing Agreement
(“CMA”) and the Property Access Agreement (“PAA”) as agreements that shall be

promptly cancelled. In their place, Cox and the Developer are required to execute two
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replacement agreements; the Residential Service Agreement and the Commercial Building
Service Agreement. Exhibits 7 and 8 provide the form of the new agreements. Cox is

8 in the

required to continue its non-exclusive provisioning of communication services
Vistancia Development and to continue its build-out of communication facilities
throughout the Vistancia Development. Further Cox is released from its obligation to
compensate the Developer for marketing services and homebuilders and commercial
developers are no longer required to market exclusively Cox services in the Vistancia
Development. Cox, the Developer, and their respective affiliates are required to promptly
and unequivocally terminate or otherwise end any exclusivity provisions relating to the
provision of communication services or the marketing of such services as may exist in
homebuilders” and commercial developers’ contracts regarding the Vistancia
Development. Finally, Cox, the Developer, and their respective affiliates are precluded

from entering into any exclusive marketing arrangements relating to the provision of

communications services in the Vistancia Development.

In subpart (b) Vistancia and Cox jointly and severally affirm that they have not entered
into any exclusive marketing arrangements relating to communications services in the
Vistancia Development other than those which have been identified in the Agreement for
termination. Further, Cox is required to represent to the Commission that it and its
affiliates have no intention, in the future, of entering into any exclusive marketing
arrangements relating to regulated telecommunication services with homebuilders or
commercial developers in the Vistancia Development. Accipiter retains the right to
advocate, should it choose to do so, that the Commission order Cox to not enter into any

exclusive marketing arrangements relating to regulated telecommunication services with

8 ««Communication Services” shall mean and refer to Cable Television Services, Internet Access Services, and
Telephone Services, provided or to be provided to or within Vistancia.”, See Exhibit 7, Vistancia, LLC & COXCOM,
INC. RESIDENTIAL SERVICE AGREEMENT.
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homebuilders or commercial developers in the Vistancia Development. However, absent
a Commission Order, should Cox change its intention and enter into any exclusive
marketing arrangements relating to regulated telecommunication services with
homebuilders or commercial developers in the Vistancia Development, Accipiter has the
right to challenge any such arrangements in any appropriate forum. Further, Cox is
required to provide Accipiter with notice of its intention to enter into such an arrangement
at least 45 days in advance of consummating the arrangement. After any such notice,
Accipiter retains the right to approach and compete for the business of the homebuilder or
commercial developer identified by Cox in its notice to Accipiter. Finally, should Cox
breach its obligations as set forth in the Agreement, Accipiter is precluded from seeking
termination of the Agreement as a remedy but is allowed to seek any other appropriate

remedy.

In subpart (c) The Developer is required to use its best efforts to encourage homebuilders
and commercial developers in the Vistancia Development not to enter into exclusive
marketing arrangements with providers of communications services. The subpart provides
that, in general, “best efforts” shall be satisfied by i) notification to existing homebuilders
and commercial developers that they are no longer required to market exclusively Cox
services and that they are discouraged from entering into exclusive arrangements with any
communications service provider, ii)‘ notification to future homebuilders and commercial
developer that they should consider the services of any communications service provider
and that they are discouraged from entering into exclusive arrangements with any
communications service provider, and iii) until all sales to homebuilders and commercial
developers in the Vistancia Development are complete, provide homebuilders and
commercial developers with written information concerning the communication services

offered by Accipiter and Qwest whenever either company requests such distribution.
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“Best efforts” excludes, however, any requirement for the Developer to refuse to sell
property to a potential buyer who expresses desire to enter into an exclusive marketing
arrangement, or to reduce the sales price for property as an enticement for a prospective
homebuilder or commercial developer to forego a desire to enter into an exclusive

marketing arrangement.

In subpart (d) the Developer allows the mounting of external communications antennae on
residences in the Vistancia Development to the extent required by federal law and
permitted by any covenants, conditions and restrictions recorded for the Vistancia

Development.

Q. Does Staff have a concern with Section I1I(4) of the Agreement?

A. Yes. The definition of “best efforts” in part iii references only Accipiter and Cox. Should
any other provider of communications services begin to offer its services in the Vistancia
Development, the Developer would have no obligation to supply information regarding
this provider to homebuilders or commercial developers as the Developer is required to do
for Accipiter and Cox. Thus any new entrant for the provision of communication services

in the Vistancia Development would be disadvantaged.

Also, subpart (b) provides that Cox is required to represent to the Commission that it and
its affiliates have no intention of entering into exclusive telecom marketing arrangements
with home builders in the future. Staff believes that this choice of words falls short of a
commitment by Cox not to enter into such agreements and thus adds unmecessary
ambiguity to the Agreement. When asked through data requests why Cox stated its
intention here rather than explicitly committing not to engage in such arrangements, Cox

indicated that such a commitment would raise anti-trust concemns because it could be
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construed to mean “that Cox and Accipiter have entered into an agreement as to how they
will compete.”9 In order to alleviate this concern and eliminate the ambiguity of the
Agreement’s current language, Staff recommends that the Commission order Cox not to
enter into any exclusive marketing arrangements pertaining to telecom services within the

Vistancia development.

Q. What is the purpose of Section ITI(5) of the Agreement?

A. Section I1I(5) provides for Cox and the Developer to jointly and severally pay to Accipiter
that amount of $1,000,000. The Agreement requires the funds to be deposited in an
escrow account within three business days of the execution of the Agreement. The full
amount, with interest, is to be released to Accipiter from the escrow account upon the
occurrence of i) execution of the Agreement including the release provisions Section
I11(6), ii) the filing of two Notices of Dismissal in the Superior Court Action in the form of
Exhibits 9 and 10. In regards to the Parties to the Agreement and their Affiliates, the
Notice of Dismissal is to be “with prejudice”, and iii) the filing by Accipiter.of a Notice of
Withdrawal with Prejudice of the complaint filed with the Commission in the form of
Exhibit 11 or the withdrawal, dismissal or other resolution with prejudice of the

Complaint.

Q. What is the purpose of Section ITI(6) of the Agreement?

A. Section ITI(6) provides, in general, the mutual agreement of Accipiter, Cox and Vistancia
to forever release and discharge each other and all affiliates from and against all manner of
action(s) in law or in equity which they may have had, now have or may have as of the
effective date of the Agreement. The mutual release is subject to the conditions set forth

in this section. The mutual release is intended to cover any and all demands or causes of

? See Cox’s response to STF 13.5.
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actions and suits which the Parties may have for damages or other losses or expenses
known or subsequently discovered relating in any manner to the Superior court Action or

the Commission Complaint.

The mutual release is contingent upon all of the following conditions: 1) full payment
received by Accipiter as set forth in Section III(5), ii) satisfaction of the conditions for the
payment as set forth in Section 1II(5), iii) receipt of a Bill of Sale by Accipiter for the
conduit as set forth in Section III(2), iv) receipt of the Deeds for the two parcels of land
for CEVs as set forth in Section III(2), and v) completion of the conversion of the MUEs
to PUEs, or if the City of Peoria refuses to act, the execution and delivery of a NELA as
set forth in Section III(1). A Party may request written acknowledgement from the other

Parties that these release contingencies have been satisfied.

Further, contingent upon the MUEs first being converted to PUEs, Accipiter is required to
release the City of Peoria as is does the other Parties. The City of Peoria, its officials,
officers and employees are intended third party beneficiaries of the Agreement for purpose
of this relief. Should the MUEs not be converted to PUEs, the release is not effective as to
the City of Peoria. Should the City of Peoria convert the MUEs tq PUEs, upon request of
a Party, Accipiter is required to promptly confirm its release of the City. Finally, the
mutual release between the Parties does not apply to any obligations arising out of the

Settlement.

Q. What is the purpose of Section III(7) of the Agreement?
A With the exception of Section III(1), subpart (c), all of the above terms are limited to the
Vistancia Development in connection with the settlement of disputed claims and are

precluded from having any precedential effect in any other context.
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What is the purpose of Section III(8) of the Agreement?

Section III(8) provides an agreement by the Parties that the terms of the Agreement shall
be kept confidential. Certain exceptions to confidentiality of the terms were to be
allowed; such as i) required by law or regulation, ii) as needed for a judicial or
administrative proceeding, iii) to extent disclosed with the Parties’ consent or iv) if
disclosed to any person or entity other than a Party by someone other than the Party
against whom a violation of this section is asserted. In addition, disclosure would be
permitted by all of the Parties to lenders, shareholders, attorneys and any other entities or
persons with a need to know and who agreed to maintain the confidentiality of the
Agreement. The Parties also agreed that disclosure of terms reasonably necessary to carry

out the escrow provision of the Agreement was allowed.

Is the entire Settlement Agreement (“Agreement”) now a public document?
Yes. With the filings by Cox Arizona Telcom, LLC on December 14, 2004 and February

24, 2006, all of the terms and conditions of the Agreement are now public.

What is the purpose of Section ITI(9) of the Agreement?
Section ITI(9) provides that nothing in the Agreement in any way restricts the positions the
Parties may take in the Commission’s Generic Docket regarding Preferred Provider

Agreements or in any other future regulatory proceeding on the subject.

What are the titles of the remaining sections of the Agreement?

The following is a list of the remaining section of the Agreement and their respective

titles:
Section ITI(10) Breach of Agreement
Section ITI(11) Warranty of Capacity to Execute
Section ITI(12) Unknown Claims
Section ITI(13) Fees and Costs

Section I11(14) Notices
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Section III(15) Acknowledgement of Disputed Liability
Section I1I(16) Authority
Section ITI(17) Binding Effect
Section I1I(18) Counterparts
Section I1I(19) Controlling Law
Section I11(20) Contractual Terms
Section ITI(21) Further Instruments and Acts
Section II1(22) Continuing Nature of Representations

- Q.  How would Staff characterize these thirteen sections?

A. Staff would characterize these sections as representative of what Staff might expect to see
in a settlement agreement of this type. This characterization is not made in a legal sense,

but rather as a general observation based upon Staff’s experience.

Q. Does Staff have any comments in regards to these thirteen sections?

A. No, it does not.

IV. Implications of Cox’s Actions

Q. Please summarize Staff’s beliefs regarding Cox’s behavior in this matter.

A. Staff believes that Cox entered into an inherently anti-competitive arrangement with
Vistancia and Shea Sunbelt. The arrangement reached between Cox and Vistancia/Shea
Sunbelt resulted in barriers to entry and discrimination against wireline carriers other than
Cox that were attempting to serve the Vistancia development. Staff also believes that Cox
was well aware of the anti-competitive nature of the arrangement with Vistancia/Shea
Sunbelt prior to entering into it. Staff Witness Armando Fimbres provides an extensive
analysis of the correspondence between the parties which leads Staff to believe there was
more than passive acceptance on the part of Cox, rather they actively participated in

crafting the arrangement with Vistancia/Shea.




O o0

10
11
12
13
14
15
16

18
19
20
21
22
23
24

Rebuttal Testimony of Matthew Rowell
Docket No. T-03471A-05-0064
Page 16

Q.

At many places in the above testimony you refer to the “arrangement” between Cox

and Vistancia/Shea. Please describe what you mean when you use the word

“arrangement” in this context.

By “arrangement”, I am referring to the terms under which Cox agreed to provide service

in the Vistancia development. Those terms are embodied in the agreements entered into

between Cox, Vistancia, and Shea Sunbelt. Those agreements are:

1) the CSER entered into between Shea Sunbelt and Vistancia and approved by Cox.

2) the Multi-Use Easements and Indemnity Agreement (“MUE&I”) entered into by Shea
Sunbelt, Vistancia and the City of Peoria,

3} the Non-Exclusive License Agreement (“NELA-CMA?”, per Article 1.02) entered into
between Vistancia and Cox,

4) a different Non-Exclusive License Agreement (“NELA-PAA”, per Article 1.02)
entered into between Vistancia and Cox,

5) the Co-Marketing Agreement (“CMA”) entered into between Vistancia and Cox

6) and the Property Access Agreement (“PAA”) entered into between Vistancia and Cox.

Mr. Fimbres summarizes each of these agreements in his testimony.

Why does Staff believe that the arrangement between Cox, Vistancia and Shea
Sunbelt was anti-competitive?

Staff believes that the Private Easement described within the NELA-CMA discriminates
against carriers other than Cox. Any wireline carrier other than Cox would be required to
make two license fee payments of $500,000 each to Vistancia in order to extend facilities

into the Vistancia development.
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Q. Did Cox have to make the two $500,000 license fee payments in order to extend
facilities into the Vistancia development?

A. Not really. On paper Cox did make such a payment, however, when the history of the
arrangement between Cox, Vistancia and Shea Sunbelt is examined it becomes apparent
that Cox did not actually incur the cost of the $1 million license fee. Staff Witness
Armando Fimbres explains this history in detail but the relevant aspects of it are
summarized in the testimony of Cox witness Linda Trickey. Ms. Trickey testifies that she
became involved in the negotiations between Cox and Shea regarding Vistancia in the fall
of 2002. At that time Shea had agreed to make a $2 million capital contribution to Cox
and Cox had agreed to a revenue sharing arrangement whereby payments would be made
to Shea based on Cox’s penetration in Vistancia. Ms. Trickey further testifies.that “...at
the end of 2002, I understood that the deal was fully negotiated and that the agreements
were largely completed.” Then after the terms of this agreement had essentially been
finalized, Ms. Trickey learned that Shea was proposing new draft agreements.'® The final
agreements that were executed in April of 2003 included a $3 million capital contribution
to Cox from Shea and a $1 million payment to Shea from Cox plus the revenue sharing
arrangement whereby payments would be made to Shea based on Cox’s penetration in

"' Thus, the deal changed from a $2 million payment from Shea to Cox with

Vistancia.
revenue sharing to a $3 million payment from Shea to Cox with a $1 million payment
from Cox to Shea and revenue sharing. The net effect of the two deals is the same and
this is why Staff contends that Cox did not actually have to “pay” the $1 million in license

fees.

1% Direct Testimony of Linda Trickey page 3 lines 10 thru 23.
" Direct Testimony of Linda Trickey page 9 lines 4 thru 9.
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Q.

Does Cox acknowledge that the net effect of the change in its agreements with Shea
that occurred in the first part of 2003 was zero from Cox’s perspective?

Yes. Cox witness Tisha Christle testified that: “Shea assured me that these new drafis of
the agreements and the use of an MUE would not change the substance of the financial
terms of the preferred provider arrangement that Cox had already negotiated with Shea.”"?
Ms. Christle further states that, “It was also Shea that offered to pay Cox $3 million in
capital contribution and requested a $1 million payment. This was explained as a way to
keep the financial arrangement with Cox the same as what had already been negotiated.”"
Additionally, in its response to Staff data request STF 13.14 Cox acknowledges that the $1
million payment to Shea was offset by the increase of the payment from Shea to Cox to $3

million from $2 million.

Does Staff believe the arrangement between Cox and Shea gave Cox an exclusive
right to serve the Vistancia development?

The arrangement between Cox and Shea was not exclusive on its face. Providers other
than Cox could have provided service within Vistancia had they been willing and able to
pay the $1 million in license fees. However, such a fee could discourage other providers
and could be cost prohibitive. Thus, Staff believes the arrangement was effectively

exclusionary.

Does Staff also believe the arrangement between Cox and Shea was discriminatory?

Because Cox effectively did not pay the $1 million in access fees and any other wireline
provider would have to, the arrangement was inherently discriminatory. Any provider
other than Cox seeking to bring wireline service into the Vistancia development would

have to pay $1 million in license fees that Cox was effectively exempt from. This

12 Direct Testimony of Tisha Christle page 3 lines 22 thru 24,
13 Direct Testimony of Tisha Christle page 4 lines 10 thru 13.
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provided Cox with a significant advantage over any potential wireline competitor. Staff
believes that the inherently discriminatory nature of the arrangement created a barrier to
entry that effectively prohibited wireline providers other than Cox from entering the

Vistancia development.

Q. Was Cox aware of the discriminatory nature of the arrangement at the time it
entered into it?

A. Yes. Ms. Trickey testified that representatives of Shea explained to her that the licensing
fees were a method of controlling access to developments.'* Additionally, in response to
Staff data request STF 5.2 Cox states that “The Cox representative ... understood that the
developer was interested in limiting the number of telecommunications service providers
who would provide service in Vistancia because the developer thought that would increase
the potential revenue share for the developer.” Further in response to Staff data request
STF 4.6 Cox stated “At the meeting in February 2003, the developer announced that it was
going to charge an access fee for anyone else that sought access to its private easement,
but the developer acknowledged that it could not charge such a fee to Cox because the

developer and Cox had already negotiated the terms of their deal...” (Emphasis added.)

Q. At the time the arrangement was being developed, was Cox aware that its
discriminatory nature could be construed as anti-competitive?

A. Hand written notes by Cox employees contained on pages C01853 and C01769 of Cox’s
response to Accipiter’s data requests indicate that the intent of the discriminatory license
fee was to keep competitors out of the Vistancia development. Those notes were made in
February 2003.)° These correspondences demonstrate that the licensing fees were

intended to act as barriers to entry.

" Direct Testimony of Linda Trickey page 7 lines 25 thru 27.
1% See Cox’s response to Staff data request STF 4.6.
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Q. Please summarize Staffs argument that the arrangement between Cox and Shea was
anti-competitive.

A. Given that the arrangement was discriminatory and effectively exclusionary, Staff can
only conclude that it was anti-competitive. Additionally, correspondence between the
parties indicates that Cox was aware of the anti-competitive nature of the arrangement and
that the arrangement was intended to be anti-competitive.

Q. Is the Federal Telecommunications Act implicated by the discriminatory nature of
the arrangement between Cox and Shea?

A Yes. Staff believes that several sections of the Federal Telecom Act are implicated by the

arrangement. First, parts (a) and (c) of Section 253 of the Act state as follows:

SEC. 253. [47 U.S.C. 253] REMOVAL OF BARRIERS TO ENTRY.
(a) IN GENERAL.--No State or local statute or regulation, or other State or
local legal requirement, may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstate or intrastate
telecommunications service.

(c) STATE AND LOCAL GOVERNMENT AUTHORITY.--Nothing in this section
affects the authority of a State or local government to manage the public
rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and
nondiscriminatory basis, for use of public rights-of-way on a
nondiscriminatory basis, if the compensation required is publicly disclosed
by such government. (Emphasis added.)

While I am not an attorney and can not offer a legal opinion, given the plain language of
the section and the City of Peoria’s involvement it appears that the arrangement did run

afoul of Section 253.

Second, Section 251(b)(4) of the Federal Telecom Act states:
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SEC. 251. [47 U.S.C. 251] INTERCONNECTION.

(b) OBLIGATIONS OF ALL LOCAL EXCHANGE CARRIERS.--Each local
exchange carrier has the following duties:

(4) ACCESS TO RIGHTS-OF-WAY.--The duty to afford access to the
poles, ducts, conduits, and rights-of-way of such carrier to
competing providers of telecommunications services on rates,
terms, and conditions that are consistent with section 224,

The relevant part of Section 224 states:

SEC. 224. [47 U.S.C. 224] REGULATION OF POLE ATTACHMENTS.

(H(1) A utility shall provide a cable television system or any

telecommunications carrier with nondiscriminatory access to any pole,

duct, conduit, or right-of-way owned or controlled by it. (Emphasis

added.)
Because of the inherently discriminatory nature of the arrangement between Cox and
Shea, Staff believes it would have been impossible for Cox to have complied with
Sections 251 and 224 of the Act had the arrangement stayed in place. These sections
require that carriers allow for nondiscriminatory access to poles, ducts, conduits and
rights-of-way. Because Cox entered into an arrangement with Shea that discriminated
against all other carriers, any access to poles, ducts, conduits, or rights-of-way that Cox
may have granted would have had to of been discriminatory. For example, suppose Cox
had granted access to a competing carrier to its conduit in the Vistancia development.

That access could not be granted in a non-discriminatory fashion because the competitor

would have been required to pay the $1 million in licensing fees that Cox had avoided.

While Cox is likely to argue that “they did not own or control” the rights-of-way at issue
here — Vistancia/Shea did — Cox actively participated in the creation of the arrangement

that undermined the provisions of the Federal Act. Cox, more than Vistancia/ Shea,
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should have been well aware of the Federal Acts emphasis on nondiscriminatory

treatment.

Third, Section 214(e)(1)(A) of the Federal Telecom Act states:

SEC. 214. [47 U.S.C. 214] EXTENSION OF LINES.

(e) PROVISION OF UNIVERSAL SERVICE.--
(1) ELIGIBLE TELECOMMUNICATIONS CARRIERS.--A common carrier
designated as an eligible telecommunications carrier under
paragraph (2) or (3) shall be eligible to receive universal service
support in accordance with section 254 and shall, throughout the
service area for which the designation is received--
(A) offer the services that are supported by Federal
universal service support mechanisms under section 254(c),
either using its own facilities or a combination of its own
facilities and resale of another carrier's services (including
the services offered by another eligible telecommunications
carrier);
The relevant part of this section of the Act is the requirement that Eligible
Telecommunications Carriers (“ETCs”) “...shall throughout the service area for which
the (ETC) designation is received ... offer the services that are supported by Federal
universal service support” (emphasis added.) Accipiter, the incumbent local exchange
carrier (“ILEC”), was granted ETC status in Commission Decision No. 60549 (December
18, 1997.) This ETC status applies throughout Accipiter’s service territory which includes

the Vistancia development.

The discriminatory arrangement between Cox and Shea/Vistancia does appear to have
interfered with Accipiter’s ability to comply with Section 214(e)(1)(A) of the Federal Act.
If the arrangement had stayed in place, Accipiter would have had to pay substantial
licensing fees that its principal competitor was exempt from in order to offer its services

“throughout (its) service area.” This interference with Accipiter’s ability to comply with
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Section 214(e)(1)(A) of the Federal Act is for all intents and purposes equivalent to the
issue raised in Count Five of Accipiter’s complaint; that the arrangement interfered with

its ability to fulfill its Carrier of Last Resort obligation.

Moreover, it is apparent just from Accipiter having filed its complaint that Accipiter
wanted to provide local exchange service in the Vistancia development but was inhibited
by the $1 million in licensing fees. Additionally, if a customer in Vistancia had wanted to

obtain service from Accipiter, it could not have done so with the arrangement in place.

Q. Is the Arizona Administrative Code implicated by the arrangement between Cox and
Shea?

A. Yes. Staff believes that two sections of the A.A.C. are directly implicated by the
arrangement. First R14-2-506 (E) (2) (b) states that “Rights-of-way and easements
suitable to the utility must be furnished by the developer at no cost to the utility ...”
Given that under the arrangement between Cox and Shea any other utility would have to
had to pay the developer for an easement (i.e., pay the $1 million in licensing fees) it

appears that R14-2-506 (E) (2) (b) was clearly violated.

Second, R14-2-1112 states that “All local exchange carriers must provide appropriate
interconnection arrangements with other telecommunications companies at reasonable
prices and under reasonable terms and conditions that do not discriminate against or in
favor of any provider, including the local exchange provider.” (Emphasis added.) Similar
to the discussion above regarding Sections 251 and 224 of the Federal Telecom Act, the
inherently discriminatory nature of the arrangement between Cox and Shea would have
made it impossible for Cox to have complied with R14-2-1112 had the arrangement stayed

in place. Any wireline carrier seeking interconnection with Cox’s network and seeking to




o 00 3 o

10
11
i2

13
14
15
16
17
18

19
20
21
22
23
24
25
26

Rebuttal Testimony of Matthew Rowell
Docket No. T-03471A-05-0064
Page 24

serve the Vistancia development would have had to of paid the $1 million in licensing fees
that Cox was exempted from. Because of the arrangement Cox had with Shea there would

have been no way for interconnection to be provided on a nondiscriminatory basis.

The purpose of these provisions is, in part, to ensure that customers have the option of
obtaining telephone service from different providers. The arrangement between Cox and
Shea/Vistancia took away these competitive benefits from the residents of the Vistancia

development rendering them captive customers without any wireline alternatives to Cox.

Q. Were any Commission orders violated?
A. In addition to R14-2-1112 itself, Commission Decision No. 60285 which granted Cox its

CC&N contains the following condition:

“...in areas where Cox is the sole provider of local exchange service
facilities, Cox (will) provide customers with access to alternative
providers of service pursuant to the provisions of A.A.C. R14-2-1112 and
any subsequent rules adopted by the Commission on interconnection and
unbundling;”"®

Thus, Cox’s inability to comply with R14-2-1112 under the arrangement necessarily
implies that Cox would not have been able to comply with the conditions of Decision No.

60285 under the arrangement either.

Q. Are there other previous Commission Decisions that are relevant to this case?
A. In its testimony and in responses to Staff data requests, Cox has cited Commission

Decision No. 61626 (April 1, 1999.)"7  That decision approved preferred provider

1 Decision No. 60285, Finding of Fact 18, subpart (g.)
1 Direct Testimony of Ivan Johnson page 14 lines 15 thru 18 and page 19 lines 6 thru 24 and Cox’s response to STF
13.8.
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agreements (“PPAs”) between Qwest and The Community of Civano LLC and between
Qwest and Anthem Arizona LLC.'"® Staff does not believe that decision is particularly
relevant to this case. The PPAs approved in that decision were substantially different
from the arrangement between Cox and Shea that is the subject of this case. Staff believes
it is important to note that the Anthem and Civano PPAs did not contain revenue sharing
arrangements. Further, Decision 61626 contains an explicit reference 1o the fact that those
PPAs “are not anti-competitive because they do not prevent other carriers from serving
potential customers in the developments.”’® As discussed above, Staff does not believe

that such a statement can be made about the arrangement between Cox and Shea.

V. Is the Settlement Agreement in the Public Interest?

Q. Does Staff believe that the Settlement Agreement is in the Public Interest, given
Staff’s analysis of this case?

A. Staff believes that the various provisions of the Settlement Agreement are in the public
interest but they do not fully address Cox’s behavior in this case. Section III(1) of the
Settlement Agreement eliminates the private easement and the $1 million in
discriminatory license fees. This essentially eliminates the anti-competitive effects of the
arrangement between Cox and Shea on a going forward basis. The remaining substantial
sections of the Settlement Agreement compensate Accipiter for the harm it suffered as a

result of these anti-competitive effects before they were eliminated.

However, Staff does not believe that the Settlement Agreement goes far enough given the
egregious nature of Cox’s behavior in this case. On a going forward basis the Settlement

Agreement does rectify the anti-competitive effects of the arrangement between Cox and

18 Qwest was then known as US West.
' Decision No. 61626 page 5 lines 21 thru 24.
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Shea. However, the Settlement Agreement standing alone is not in the public interest
because it does not hold Cox accountable for its anticompetitive conduct in this case.
Staff is not only troubled that Cox was willing to enter into the arrangement in the first
place but that after it was presented with the concept by Shea, it actively participated in
bringing it to fruition. Staff believes that the arrangement was blatantly anti-competitive,
undermined the provisions of Federal and State law and that Cox entered into it willingly.
Staff Witness Elijah Abinah will discuss Staff’s recommendations for further action by the

Commission.

VL Policy Issues

Q. Please discuss the general policy issues that are implicated by this case.

A. This case has raised Staff’s appreciation of the potential effects of revenue sharing
arrangements between telecom providers and developers. When we try to discern the
motivation that Shea had to enter into the arrangement with Cox, revenue sharing is the
most likely candidate. Because the arrangement between Shea and Cox contained a
revenue sharing arrangement whereby Cox paid Shea a higher percentage of revenue as
Cox’s market share in the development increased, Shea had a direct financial incentive to
keep Cox’s market share as high as possible. In other words Shea had a direct financial
incentive to keep providers other than Cox out of the development. In its response to Staff
data request STF 5.2 Cox appears to have the same belief regarding Shea’s motivation:
“The Cox representative who made these notes understood that the developer was
interested in limiting the number of telecommunications service providers who would
provide service in Vistancia because the developer thought that would increase the

potential revenue share for the developer.”




S W

~N N W

Rebuttal Testimony of Matthew Rowell
Docket No. T-03471A-05-0064
Page 27

Q. Given that revenue sharing arrangements have the potential to motivate anti-
competitive behavior, what course of action does Staff recommend?

A. Staff recommends that the Commission identify revenue sharing arrangements as one of
the primary issues for examination in the generic docket currently open to examine PPAs
(Docket No. T-00000K-04-0927.) Identifying revenue sharing as a primary issue will

assist Staff in allocating its limited resources as the generic docket goes forward.

Q. Does this conclude your rebuttal testimony?

A. Yes, it does.
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EXECUTIVE SUMMARY

ACCIPITER FORMAL COMPLAINT AGAINST
COX ARIZONA TELCOM, L.L.C.
Docket No. T-03471A-05-0064

Staff’s testimony focuses on the anti-competitive nature of actions and steps taken by
Cox Arizona Telcom as it planned and began to provide telecommunications services in the
Vistancia Master Planned Development during the approximate period of early 2002 through late
2005. Staff’s testimony also addresses elements of the direct testimony filed by Cox witnesses —
Trisha Christle, Linda Trickey and Ivan Johnson - on April 5, 2006.

Staff reviewed and analyzed over 15,000 pages of information provided by Cox and
Accipiter in this matter during the last 15 months and presents testimony in three categories
related to anti-competitive behavior for the Commission to consider:

(1) Could Cox’s involvement in the Vistancia arrangement be construed to be anti-
competitive?

(2) What was Cox management’s role in the development of Vistancia agreements?

(3) What was the goal of Cox’s behavior in Vistancia?

The available evidence does suggest that anti-competitive barriers to entry by
telecommunications providers were created through the use of a “private easement” arrangement
developed by Shea Sunbelt, the Vistancia developer, and supported by the City of Peoria and
Cox. Cox suggests that the private easement changes were “imposed” on it by Vistancia but
Staft believes that Cox, with its resources, executive talent and market authority, had all the
necessary means at its disposal to recognize what was emerging and determine corrective action
consistent with the Commission’s rules and the 96 Telecom Act. Unfortunately, what Staff
observes occurred is active participation on the part of Cox.

Staff’s review and analysis of the available information suggests that Cox management
was well-advised of the events in Vistancia and appears to have participated in the decisions
leading not only to the original agreements but to the subsequent private easement changes. The
involvement of Cox management in Vistancia appears to have been significant based on the
available information. However, there is no evidence that management took steps to address the
concemns noted by Cox about the private easement arrangement nor is there any evidence that
management took steps to address the anti-competitive nature of the discussions, apparently led
by Vistancia personnel, as the original and final agreements were developed. Cox dismisses its
participation in discussions where anti-competitive statements were made by attributing the
statements to Vistancia and explaining that Cox just “listened”.

Staff believes that Cox’s behavior in Vistancia was not driven by the need to compete
with Wireless providers or VoIP providers or even with Accipiter, as suggested at various points
in this matter. Staff believes that Cox’s behavior had two objectives — (1) keep Vistancia itself
from creating a CLEC and serving the Vistancia development without Cox, and (2) keep Qwest
and other CLECs from competing in Vistancia.
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1. INTRODUCTION

Q. Please state your name, occupation, and business address.

A. My name is Armando Fimbres. I am a Public Utilities Analyst V employed by the
Arizona Corporation Commission (“ACC” or “Commission”) in the Utilities Division

(“Staff’). My business address is 1200 West Washington Street, Phoenix, Arizona 85007.

Q. Briefly describe your responsibilities as a Public Utilities Analyst.

A. In my capacity as a Public Utilities Analyst, I provide information and analysis to the
Utilities Staff on telecommunications tariff filings, major industry issues, such as Voice
over Internet Protocol (“VoIP”), and matters pertaining to major applications such as the
formal complaint of Accipiter Communications, Inc. (“Accipiter”), against Vistancia
Communications, L.L.C. (“Vistancia Com”), Shea Sunbelt Pleasant Point, L.L.C. (“Shea”)

and Cox Arizona Teicom, L.L.C. (“Cox”) filed on January 31, 2005.

Q. Please describe your educational background and professional experience.

A. I received a Bachelor of Science degree from the University of Arizona in 1972 and have
taken business and management courses at Seattle University, Northwestern University
and the University of Southern California. Iwas employed for nearly twenty-nine years in
Bell System or Bell System-derived companies, such as Western Electric, Pacific
Northwest Bell, U S WEST and Qwest. The last twenty years of my Bell System
telecommunications experience were in operations planning, corporate planning, or
strategic planning roles with a special emphasis from 1994 to 2000 on competitive and
strategic analysis for the Consumer Services Marketing division of U S WEST and
similarly from 2000 to 2001 for Qwest. I have been with the Arizona Corporation

Commission Utilities Division since April 2004.




10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25

Rebuttal Testimony of Armando Fimbres
Docket No. T-03471A-05-0064

Page 2
Q. What is the scope of your testimony in this case?
A. My testimony will focus on the anti-competitive nature of actions and steps taken by Cox

(Exhibit AFF-1) as it planned and began to provide telecommunications services in the
Vistancia Master Planned Development (“Vistancia”) during the approximate period of
early 2002 through late 2005. Through the course of my testimony, I will also address
elements of the Direct Testimony filed by Cox witnesses — Trisha Christle, Linda Trickey
and Ivan Johnson - on April 5, 2006.

2. BACKGROUND

Q. What is the purpose of your testimony?

A. The main purpose of this proceeding is to determine whether the Settlement Agreement is

in the public interest. In order to reach that determination, it was necessary for Staff to

examine all of the evidence in this proceeding including the conduct of the parties. To put

the Agreement in context, a review of the January 31, 2005 complaint by Accipiter may be
helpful. Accipiter alleged nine counts involving Vistancia Com, Shea and Cox:

L Vistancia Communications is operating as a public service corporation without a
CC&N in violation of A.R.S. § 40-281 AND A.A.C. R14-2-502, or, alternatively,
A.A.C.R14-2-1103.

IL. Shea Sunbelt Pleasant Point, LLC, the alter ego of Vistancia Communications, is
operating as a public service corporation without a CC&N in violation of AR.S. §
40-281 and A.A.C. R14-2-502, or alternatively, A.A.C. R14-2-1103.

III.  Telecommunications services provided by Cox Arizona Telcom within the
development should be reclassified as non-competitive.

IV.  The antitrust exemption of A.R.S. 5 40-286 should be revoked for Cox Arizona

Telecom, Vistancia Communications and Shea Sunbelt Pleasant Point, LLC.




o 3

\O

10
11
12
13
14
15|
16
17
18

19 .

20
21
22
23
24
25
26

Rebuttal Testimony of Armando Fimbres
Docket No. T-03471A-05-0064

Page 3

V. Shea Sunbelt Pleasant point, LLC, Vistancia Communications and Cox Arizona
Telcom are illegally interfering with Accipiter's carrier-of-last-resort
responsibilities in violation of A.R.S. 5 40-281(B) and the public interest.

VI.  The developer failed to provide Accipiter with a no-cost right-of-way in violation
of A.A.C. R14-2-506(E)(2)(B).

VII. Cox Arizona Telcom’s execution of the NELA-CMA, the NELAPAA, the CMA
and the PAA violates Cox Arizona Telcom’s Tariffs and the equal access
requirement of A.A.C. R14-2-1111.

VIII. The exclusionary scheme devised by Shea Sunbelt Pleasant Point, LLC, Vistancia
Communications and Cox Arizona Telcom is designed to prevent competition and
should be prohibited.

IX. Cox Arizona Telecom should be required to provide nondiscriminatory

interconnection to its network.

Staff witnesses Matthew Rowell and Elijah Abinah will address the degree to which the
Settlement Agreement signed by the parties on November 3, 2005 addresses the anti-
competitive impacts of the arrangement between Cox and Vistancia and whether or not the
Agreement, standing alone, is in the public interest. My testimony presents Staff’s
analysis of anti-competitive behavior alleged by Accipiter against Cox and, outlined in
Count VIII, but in many ways constitutes the key, foundational issue raised by Accipiter

throughout its complaint, filed on January 31, 2005.

Can you describe a Preferred Provider Arrangement (“PPA”)?
First, a PPA is often misunderstood to mean Preferred Provider Agreement which suggests
the existence of one document. That is not the case. A Preferred Provider Arrangement

or PPA is really the sum of all documents used to describe the terms and conditions
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pertaining to an exclusive marketing arrangement between a developer, such as Shea, and
a provider, such as Cox. Mr. Ivan Johnson in his April 5, 2006 testimony often uses the
term preferred marketing arrangement to mean the same as a PPA. Ms. Christle uses the

term preferred provider agreements in her April 5, 2006 testimony.

Q. Can you describe the various PPAs?

A. Some PPAs include only the terms and conditions associated with exclusive marketing of
a providers services by the developer. Others include revenue sharing conditions,
whereby the developer will share the revenues of a providers based on the penetration of

various services, such as cable video, broadband or telecommunications.

Q. Has the Commission approved PPAs in the past?
A. Yes.

Q. How is a PPA different now than in the past?
A. In the Vistancia case, Cox, the provider, was to receive a capital contribution while the
developer, Shea, was to receive lump sum payments in addition to revenue sharing. The

lump sum payments later became license fees when the agreements were revised.

Q. What is Staff’s position on PPAs?
A. Staff is reviewing PPAs in a Generic Docket, T-00000K-04-0927, that has not concluded.

Q. Are PPAs the focus of this proceeding?
A. No. The focus of this proceeding is the private easement arrangement embedded in the

agreements which can be summarily described as a PPA.
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Q. Can you summarize the general timeframe and key events pertaining to this
proceeding?

A. Exhibit AFF-1 contains a timeline that helps put into context many of the events that took
place in Vistancia from early 2002 through late 2005. This timeline is useful in
addressing the three questions my testimony is designed to address:

(1) Could Cox’s involvement in the Vistancia arrangement be construed to be anti-
competitive?
(2) What was Cox management’s role in the development of Vistancia agreements?

3) What was the goal of Cox’s behavior in Vistancia?

3. GENERAL COMPETITIVE SITUATION

Q. Had the Federal Communications Commission (“FCC”) issued its Unbundled
Network Element Platform (“UNE-P”) remand order in early 2002?

A. The FCC’s landmark decision regarding UNE-P had not been issued when Cox’s
discussions concerning Vistancia began, so corresponding decisions by AT&T, MCI and

Sprint to withdraw from residence CLEC services had not been announced.

Q. Why is understanding the UNE-P situation relevant?

. Al Had Qwest been the ILEC serving Vistancia, Cox would have been in the position of

competing not only with Qwest but with any CLEC who chose to use UNE-P service or

even simple Resale services, as mandated by the 96 Telecom Act, from Qwest.

Cox’s own 2004 testimony' in another matter substantiates the importance of UNE-P
services to the competitive situation in Arizona - “More than half of the competition in

Arizona is based on unbundled network elements (“UNEs”), including the UNE-Platform

! Direct Testimony of F. Wayne Lafferty on behalf of Cox Arizona Telcom, L.L.C., T-01051B-03-0454, November
14, 2004.
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(“UNE-P”) and other elements which recent FCC and court decisions have begun to

eliminate.”?

Q. Has Cox stated that it was concerned about Wireless competition in Vistancia?

A. Cox has sent mixed signals in this area. Despite recent testimony to the contrary, as Staff
noted earlier, Cox stated in its April 12, 2005 filing in this matter that — “There also are
other options for telecommunications service that may be available in Vistancia now or in
the future, such as wireless and Voice over Internet Protocol services”. In its May 31,
2005 filing in this matter, Cox also stated — “it is readily apparent that there are numerous
competitors in that product market (telecommunications) -- both wire-based providers and

wireless providers.”

By such statements, Cox may have been attempting to support its competitive posture in
Vistancia with the suggestion that Wireless is a significant competitive option when its

statements in 2004 are to the contrary.

Q. Does Staff agree with Cox’s assertion that VoIP was a major competitive concern for
Cox in Vistancia?

A. No. VolIP services can be provided over “anyone’s broadband network”. Aside from
literally blocking VoIP services, an action to which Staff believes Cox has no
commitment, Cox has no means by which to limit VoIP competition. Ironically, by
simply being an active provider of broadband services, Cox finds itself in the role of
enabling the VoIP services of others. As such, competitive responses to VoIP providers

must be much different than CLEC competitive responses to traditional wireline

2 The FCC UNE-P Remand Order was adopted on December 15, 2004.
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telecommunications providers. The infrastructures they deploy for themselves can be

utilized by others without any legal obligation on the part of Cox.

Q. Please summarize Staff’s observations about the general competitive situation
pertaining to the Vistancia development.

A. (1) The Arizona telecommunications market was undergoing the same changes that
were taking place nationally — consolidation and reorganization.
(2) Cox’s plans and actions in Vistancia were likely not heavily influenced by concerns
about competition from Wireless competitors.
(3) Cox’s plans and actions in Vistancia were likely not heavily influenced by concemns
about competition from VoIP competitors.
(4) Wireless and VoIP providers are at a competitive disadvantage with Cox because

they cannot offer complete bundles of services.

4. VISTANCIA DEVELOPMENT

Q. What was the state of the Arizona telecommunications market as Vistancia began to
take form in early 2002?

A. There was lots of evidence the Arizona customer market was growing at a high rate and
would continue to grow for the foreseeable future. The Anthem development, for
example, had been announced, as had many others such as D. C. Ranch and McDowell
Mountain Ranch. The huge Maricopa project was in development. One of Cox’s major
projects, Rancho Sahuarita was in development. The impressive growth of Arizona
developments is illustrated by Exhibit AFF-2, which includes a list of developments
known to Staff since approximately 1999. The growth of planned developments has

continued with announcements for developments near Coolidge for another “Anthem”
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project and the potential for major projects between Kingman, AZ and Las Vegas,

Nevada.

Q. Is there anything unique about Vistancia that should be noted?

A. Vistancia is a development that has been described as reaching 17,000 homes when
completed. Although smaller than Anthem, by any measure Vistancia should have been
of interest to all facilities-based video, broadband, data and telecommunications providers.
Information available to Staff indicates that the two largest providers, Cox and Qwest, of

telecommunications services to planned developments were both interested in Vistancia.

Perhaps what makes Vistancia most unique, however, in terms of telecommunications
service is its location. About 1/3™ of the property (the southern portion) was originally in
Qwest’s ILEC service area and the remainder was in the ILEC service area of Accipiter
(Exhibit AFF-3). The same boundaries also determined that the area code for the Qwest
area would be 623 and the area code for the Accipiter area would be 928. This presented
potential service provisioning issues for both ILECs and a potential dialing issue for

Vistancia residents.

Q. Why were the two ILEC service territories and two area codes issues?

A. Two ILECs and two areas codes within one development can present network and
marketing challenges that translate to increased costs. For the ILECs, the immediate issue
is the increased cost arising from the lack of economies of scale. For non-facilities-based
CLEC s, the issue was the competitive limitations presented by Qwest only serving the 623
area. Facility-based CLECs, like Cox, were not greatly limited by the two area codes,
only the marketing challenges and increased costs associated with competing with two

ILECs. The market challenges with more than one area code in a development such as
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Vistancia involve the need for 10-digit dialing and the resulting potential for customer

confusion.
Q. Was Accipiter the major competitive concern of Cox in Vistancia?
A. Mr. Ivan Johnson’s own testimony on behalf of Cox states that Accipiter was “a small

provider with little name recognition.”® Mr. Johnson added further emphasis to his
statement in responding to Staff’s data request* — “That statement reflects Mr. Johnson's
belief based on his decades of experience in the Arizona communications business -
particularly in the Phoenix metropolitan area -- and the fact he had never heard of
Accipiter Communications prior to the Vistancia dispute”. Staff notes that these
statements reference an ILEC that was granted operating authority in Arizona in February
1995, nearly three years before Cox received its original CC&N and seven years before
Cox began discussions with Vistancia, and who has existing customers within 10 miles of

Vistancia.

A brand that is described as having “little name recognition” only a few miles from a
major new development, such as Vistancia, is likely going to have a difficult competitive
challenge. If a fifth-generation native of Arizona, like Mr. Johnson, had never heard of
Accipiter in early 2002 and, perhaps, not until early 2005°, its reasonable to assume that
Vistancia homebuyers had never heard of Accipiter either. Without a strong video
product, Accipiter would have had even more difficulty competing against Cox’s bundled

services.

? Direct Testimony Of Ivan Johnson, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5, 2006,
page 16, line 10.

* Cox response to STF 11.38.

3 The Accipiter dispute officially began on January 31, 2005 with the compliant filed with the ACC.
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Q.

Was the location of Vistancia the real reason that Qwest transferred its Vistancia
service area to Accipiter?

That appears to be an assertion by Ms. Christle in her April 5™ testimony® on behalf of
Cox, however, Staff does not believe the statement can be supported. When asked by

Staff, Cox could not provide any documents to support that statement.

The practical evidence suggests that the location could not have been the major reason
why Qwest agreed to transfer its Vistancia service area to Accipiter. As Exhibit AFF-3
illustrates, Qwest has several wire centers in the Phoenix local calling area that extend
north of Vistancia — Cave Creek, New River, and Circle City — and the large Anthem
development is well north of the entire Accipiter service area. The area transferred by
Qwest is actually within the Beardsley wire center. With Qwest’s experience in serving
large geographic areas throughout its 14-state ILEC region, Staff believes that Qwest

would not have seen Vistancia’s location as a prohibitive barrier.

Is the relative location of Vistancia really much different than the location of other
developments in which Cox provides telecommunications services?

Cox currently serves more remote locations than Vistancia. Exhibit AFF-5 illustrates this
point. Notice that the distance from Vistancia to Cox’s telecommunications end-office
switches is considerably less than the distance from Rancho Sahuarita, a major
development served by Cox south of Tucson, Arizona. In simple linear terms, the distance
from Rancho Sahuarita to Cox’s end-office switches is at least 5 times farther than the
distance from Vistancia to Cox’s telecommunications end-office switches. Even if Cox
has deployed the most modern technology and uses the most efficient telecommunications

network design available, the largely non-exclusive nature of telecommunications today

® Direct Testimony Of Tisha Christle, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5, 2006,
page 14, lines 13 - 14.
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would mean that the same technology and same efficient telecommunications network

design would be available to Qwest as well.

Q. Does Staff agree with Cox’s claim about Qwest’s cost to serve Vistancia?

A. No. At one point, Ms. Christle states in her testimony’ - “that Qwest - whom Shea had
also approached - sought a capital contribution of as much as $15 million to build the
telecommunications infrastructure at Vistancia”. However, discovery by Staff on this
point indicates that Qwest asked for $3M to $5M (Exhibits AFF-6 & AFF-7), similar to
figures that were discussed with and referenced by Cox at various times in Vistancia
documentation (Exhibits AFF-8 to AFF-15). Ms. Christle subsequently corrected her
understanding in Cox’s response to Staff data request STF 11.3.

Staff believes that despite attempts to suggest otherwise, both Cox and Qwest had similar
capital cost concerns. Staff does not believe Qwest’s decision to withdraw was a function

of capital cost.

Q. Please summarize your conclusions about the Vistancia Development and the reasons
Qwest chose not to serve the area?

A. (1) Vistancia is an example of Master planned developments.
(2) Cox and Qwest served those Master developments since 2002.
(3) Atan early stage, Cox, Qwest and Accipiter were all interested in serving Vistancia.
(4) Vistancia is unique in that it covered the ILEC service areas of Qwest and Accipiter

and was in two area codes — 623 & 928.

(5) The ILEC service issue was resolved when Qwest transferred its Vistancia service

areas to Accipiter but the areas codes — 623 & 928 — remained unchanged.

" Direct Testimony Of Tisha Christle, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5, 2006,
page 3, footnote 2.
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(6) The transfer of Qwest service areas in Vistancia to Accipiter resulted in a
competitive shift from the dominant ILEC in Arizona to, in Cox’s own words, “a
small provider with little name recognition.”

(7) Cox and Qwest had similar capital cost concerns.

Q. Can you summarize the key points related to Qwest’s decision to not participate in
Vistancia?
A. Based on Accipiter’s response to Staff’s data request STF 2.2, it is clear that Qwest had

grave concerns about the private easement arrangement in Vistancia.

S. COX ARIZONA TELCOM & ACCIPITER COMMUNICATIONS

Q. Why is it important to have a common, basic understanding of the Cox and Accipiter
organizations?

A. Staff believes that some of the events that transpired in Vistancia are related to the
characteristics of the two main telecommunications companies involved in this complaint

— Cox and Accipiter.

Q. Please explain?

A. The two companies are substantially different by just about every means of comparison.
For example, Cox, or more precisely Cox Arizona Telcom, is a wholly-owned subsidiary
of CoxCom, Inc. CoxCom, Inc.’s parent is Cox Communications, Inc. headquartered in
Atlanta, Georgia and traces its roots back for decades in the video cable industry and even
further in the publishing industry, as early as 1898 by some reports. Accipiter

Communications, by contrast, was formed in 1995 as a rural ILEC.
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Cox Communications is one of the nation’s largest broadband communications companies
and provides a variety of services in numerous states through the operation of a large
number of subsidiaries and other affiliated companies. Those operations and services
include cable television, local and long distance telephone, digital video, and high-speed
Internet access. Cox is described as having 6.6 million total customers, including more
than 6.2 million basic cable subscribers. Cox also describes itself® as serving 1.5 Million
telephone customers. Accipiter, by comparison, serves a 700 square-mile region of rural
Central Arizona that includes Southern Yavapai County and Northern Maricopa County

and only a few hundred customers.

Cox Communications describes itself as having 77,000 employees, nationally, with annual
revenues over $11 Billion. Accipiter, by comparison, serves only Arizona cusiomers with

very few employees and has only a few million in annual revenues.

Q. Please summarize your conclusions about the Vistancia Development?

A. (1) Cox Communications is centered on video cable services. Telecommunications are
a relatively small part of Cox Communications’ revenues; Accipiter’s only business,
at present, is in telecommunications.

(2) Cox Communications is a huge national business; Accipiter is relative small and
operates only in Arizona.
(3) Cox Communications management is in various locations throughout the US, has

relatively few individuals located within Arizona.

¥ http://www.cox.com/Telephone/.
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6. STAFF’S ANALYSIS

Q. Please outline Staff analysis in this matter.

A. Staff reviewed and analyzed over 15,000 pages of information provided by Cox and
Accipiter in this matter during the last 15 months and presents testimony in three
categories related to anti-competitive behavior for the Commission to consider.

(1) Could Cox’s involvement in the Vistancia arrangement be construed to be anti-
competitive?

(2) What was Cox management’s role in the development of Vistancia agreements ?

(3) What was the goal of Cox’s behavior in Vistancia?

6.1 COULD COX’S INVOLVEMENT IN THE VISTANCIA ARRANGEMENT BE
CONSTRUED TO BE ANTI-COMPETITIVE?

Q. Does Staff believe anti-competitive barriers to entry were created in Vistancia?

A. Yes. Based on the information provided by Cox and Staff’s review of the agreements,
Staff believes that the Vistancia arrangement was designed to impose additional obstacles
on other carriers through the creation of a private easement arrangement that included a
license fee.

Q. What agreements in Vistancia created the private easement arrangement?

A. There were a total of six different agreements between Cox, Shea and Vistancia. Those

agreements were: (1) Co-Marketing Agreement dated April 8, 2003; (2) Property Access
Agreement dated April 8, 2003; (3) Amended and Restated Co-Marketing Agreement
dated September 25, 2003; (4) Amended and Restated Property Access Agreement dated
September 25, 2003; (5) Non-Exclusive License Agreement dated December 31, 2003,
relating to the Restated Property Access Agreement; (6) Non-Exclusive License

Agreement dated December 31, 2003 relating to the Restated Co-Marketing Agreement.




- NV S

10

11 |

12
13
14
15
16
17
18
19
20
21
22
23

Rebuttal Testimony of Armando Fimbres
Docket No. T-03471A-05-0064
Page 15

The agreements created a private easement arrangement which combined with other
aspects of the Agreements had the effect of keeping competition out of the development.
Those agreements were summarized in an earlier filing in this proceeding and are attached

here as Exhibit AFF-29.

Q. What made the private easement anti-competitive?

A. The most striking condition within the documents’, that were devised by Vistancia and
Cox, as alleged by Accipiter, and together create the private easement and associated
terms and conditions, is a license fee that equals $1 Million dollars'®. Additionally, the
NELA-CMA called for compensation payments to Vistancia based on a sliding scale of
provider revenues achieved within the Vistancia community from 15% of revenues at 75%..

penetration to 20% of revenues at 96% penetration'.

Q. How did the private easement benefit Vistancia and Cox?

A. Schedule 3.01 of the NELA-CMA attached as LT-6 in Ms. Trickey’s April 5, 2006

testimony can be used to clarify why the private easement was of benefit to Vistancia.

The NELA-CMA also contains a revenue sharing element beginning at a penetration level
of 75% and rising in four increments to 96%. At the 75% level, Vistancia would share in
15% of the Cox revenue derived from the services outlined in Schedule 3.01, rising to
20% at 96%. Its entirely possible that considerably more revenue could be gained from
the revenue sharing than the two fees equaling $1 Million. The license fees were unique

to Vistancia but the revenue sharing was not. Simply comparing the revenue sharing

® CSER, MUE&I, CC&Rs, NELA-CMA, NELA-PAA, CMA and PAL, page 12, line 19, Accipiter compliant
application, T-03471A-05-0064.

1 Schedule 3.01, Non-Exclusive License Agreement (“NELA”).

" Commercial properties where addressed with a NELA-PAA with similar penetration levels but lower revenue
sharing percentages.
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agreements with two other developments'? served by Cox discloses that Vistancia’s

percent revenue share was relatively high compared to other developments.

The difference in revenue sharing levels for Vistancia compared to other developments
was in part tied to the inclusion of the capital contribution from Vistancia to Cox that was
not present in other developments'®. Therefore, its relatively simple to see that Vistancia
would only recoup its capital contribution if Cox achieved the stated penetration levels.
The revenue risks for Vistancia were directly tied to the competitive risks. The potential

revenue could be maximized if the competitive risks could be minimized.

The benefit of the private easement arrangement was, therefore, to minimize the
competitive risks and, thereby, maximize the potential revenue. Other providers, such as
Accipiter and Qwest, chose not to pay the license fees nor accept the terms of Schedule

3.01.

The Cox emails in Exhibits AFF-22 and AFF-30 explain the benefits of the private

easement arrangement in Cox’s own words.

Q. Was Cox an active participant in creating an anti-competitive environment in

Vistancia?

A. Yes.

12 Rancho Sahuarita and Surprise Village.
13 Direct Testimony Of Linda Trickey, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5,
2006, page 6; AFF-22.
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Q. Did Staff find that Cox participated in creating an anti-competitive environment in
Vistancia?

A. The fundamental fact that Vistancia created a private easement arrangement with the

support of the City of Peoria is not in question. At numerous places in discovery
documents, in responses to data requests and most recently in Mr. Johnson’s testimony,
Cox admits that “...Cox accepted the arrangement. Cox acknowledges that it agreed to
serve Vistancia under the developers' terms...” It is Staff’s position that Cox understood
the anti-competitive consequences of the private easement arrangement and, therefore,
actively participated rather than just accepted a condition that was forced, or imposed, on

it by Vistancia.

Q. What are some of the facts behind Staff’s position?

A. First, there is the decision by Cox to amend its original agreements with Vistancia to
participate in the private easement changes. Accipiter states in it application'® that the
Common Services, Easements and Restrictions (“CSER”) agreement was “the heart of a
carefully crafted scheme” by Vistancia.” The statement appears té be supported by the fact

that other documents followed the acceptance of the CSER.

Exhibit AFF-17 contains a May 27, 2003 email from Lesa Story, Vistancia’s attorney,
explaining that ““...Cox has the right to review and approve the CSER prior to recording

it.” Cox did not have to approve or accept the CSER; Cox chose to do so.

Q. Does Staff agree that the private easement arrangement was imposed on Cox?
A. No. Exhibit AFF-17 suggests that Cox had no such requirement. Cox has not provided

any evidence that it was “required” legally to support the private easement changes.

1 Accipiter compliant application, T-03471A-05-0064, page 7.
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Q. Based on information provided to Staff, did Cox perform any legal analysis of the
private easement arrangement?
A. No. At several places in testimony and data request responses, Cox states it accepted the

assurances of Vistancia.'”

Q. Why did Cox choose to approve changes that include a private easement
arrangement?
A. Cox contends that accepting the private easement arrangement was legal and did not

change the financial terms that had already been accepted. Ms. Trickey states in her April
5, 2006 testimony that on behalf of Cox she accepted the assurances'® of Lesa Storey,
Vistancia’s attorney, that the private easement arrangement had been used legally in other
locations. Ms. Trickey also explained that ... this language imposed no real obligation
on Cox...” However, with her extensive background and experience in
telecommunications industry, Ms. Trickey should have understood the anti-competitive

nature of the Agreements.

With these two points, Cox appears to have taken the position that there was no reason not
to cooperate with Vistancia. If this was truly the case, however, Staff wonders why Cox
subsequently took the cautionary step of changing its indemnity position related to the
private easement arrangement. The testimony of Ms. Trickey!’ makes clear that Cox
made the changes to further indemnify Cox should Shea be sued by a third party objecting

to the private easement arrangement.

"® Direct Testimony Of Linda Trickey, On Behalf Of Cox Arizona Telcom, L.L.C , T-03471A-05-0064, April 5,
2006, pages 5 and 8; STF 12.8; STF 13.12.

'® Direct Testimony Of Linda Trickey, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5,
2006, page 4.

' Direct Testimony Of Linda Trickey, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5,
2006, page 11.
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Although Cox may argue that these agreement changes were standard legal revisions that
would have been made by any cautious client, the timing of events leads Staff to believe

more was involved.

Q. What other changes did Cox make in addition to approving the CSER?

A. Amendments to the original CMA and PAA, resulted in two subsequent sets of documents
— the Amended CMA & Amended PAA and the NELA-CMA & NELA-PAA. Cox
defends these changes by insisting that the changes did not impact the financial terms and

conditions originally reached with Vistancia.

In the original CMA, for example, Cox was to receive $3 Million from Vistancia and Cox
would pay Vistancia $] Million plus additional compensation as outlined in Exhibit G of
the CMA. The Amended CMA retained language explaining that Cox would receive $3
Million from Vistancia, however, the Cox payment of $1 Million to Vistancia plus
additional compensation as outlined in Exhibit G was moved from the original CMA to
Schedule 3.10 of the NELA-CMA and became the license fee that would be required of all
providers. By agreeing to change its CMA into an Amended CMA and NELA-CMA, Cox
in effect enabled the imposition of the $1 Million license fee requirement on all other
providers without changing the financial impact on itself — Cox still received the net $2

Million it had requested.

Rather than the private easement arrangement being imposed on Cox, the imposition of
the private easement arrangement on other providers was enabled by Cox through its

participation.
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Q. Are there any other facts behind Staff’s position that Cox was an active participant?
A. In a second major category of findings, Staff points to the numerous indicators signaling

the intentions of both Vistancia and Cox.

Discovery page C01773 (Exhibit AFF-19) contains a handwritten note concerning a
10/8/02 meeting where it was suggested that “Shea can guarantee to keep out the

competition. Cox can purchase the knowledge. What is it worth to us.”

Discovery page CX05963 (Exhibit AFF-20)

In responding to STF 4.6, Cox states — “At the meeting in February 2003 (2/13/03 per
Exhibit AFF-11), the developer announced that it was going to charge an access fee for
anyone else that sought access to its private easement, but the developer acknowledged
that it could not charge such a fee to Cox because the developer and Cox had already

negotiated the terms of their deal.”

In responding to STF 5.2, Cox states — “The Cox representatives did not “discuss” those
issues with the developer (2/13/03 per Exhibit AFF-11), but rather just listened to the
developer's position and assertions... The Cox representative who made these notes
understood that the developer was interested in limiting the number of
telecommunications service providers who would provide service in Vistancia because the

developer thought that would increase the potential revenue share for the developer.”

Discovery page C01769 (Exhibit AFF-11) contains a handwritten note referencing a
2/13/03 meeting — “Sunbelt (Vistancia) gives us $5 million and we give them back $3

million to keep out the competition.”
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Discovery page C01853 (Exhibit AFF-13) contains an email stating — “Paul and I met
with Sunbelt Holdings today (2/18/03) and they are giving us some pretty creative ways to

keep the competition out. From a financial stand point we need your input.”

Discovery page C01261 (Exhibit AFF-14) contain a handwritten note referencing a

2/24/03 meeting — “$3 Million...to build barrier...for...provider access.”

Discovery page C0001 (Exhibit AFF-18) contains an email dated 7/16/03 that states —
“Did either of you have any problems with the way the developer negotiated use of the
easements for Vistancia? My understanding is that Qwest and another carrier are fighting

the way the developer wanted to negotiate the use of the easement.”

In responding to STF 6.8 and C0001 (Exhibit AFF-18) regarding a 7/16/03 email, Cox
states — “Cox remained concemed that private easement arrangements were not
necessarily a good thing, even after the private easement was approved by the City of

Peoria.”

Staff does not believe that Cox could have missed the underlying anti-competitive nature

of such information.

Q. Please summarize your conclusions about Cox’s support in creating anti-competitive
barriers to telecommunications entry in Vistancia.

A. (1) Cox approved and accepted the CSER changes; Cox was not required to approve and
accept the CSER changes; Cox participated in amending the agreements.

(2) By its own statement, Cox agreed to serve under Vistancia’s terms and conditions.
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6.2

(3) Although Cox states it assumed the private easement arrangement was legal, Cox
amended the Vistancia agreements to further indemnify Cox.

(4) Cox had numerous indicators, as referenced earlier, signaling the anti-competitive
behavior underlying the private easement arrangement in Vistancia.

(5) Through amendments of the original CMA and PAA agreements thai led to the
Amended CMA & Amended PAA and NELA-CMA & NELA-PAA, Cox directly
participated with Vistancia in imposing the private easement arrangement license fee on
other wireline providers.

(6) Numerous emails suggest that Cox understood the anti-competitive nature of the

agreements.

WHAT WAS COX MANAGEMENT’S ROLE IN THE DEVELOPMENT OF
VISTANCIA AGREEMENTS?

Does Staff believe that Cox management actively participated in building anti-
competitive barriers in Vistancia?

Yes. Staff’s review and analysis of the available information (discussed below) suggests
that Cox management was well-advised of the events in Vistancia and appears to have
participated in the decisions leading not only to the original agreements but to the

subsequent private easement changes.

How was Cox management involved?

By examining the discovery responses provided by Cox and Accipiter, Staff has been able
to count at least 56 Cox employees (Exhibit AFF-21) or contract workers who were
involved in one form or another with the Vistancia development from early 2002 to late
2005. Although most of the employees were not part of management and not all were

involved in Vistancia agreement discussions but, through the course of such a major
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project, all may have been in a position to provide feedback to upper-management about

telecommunications concerns, such as those that are the focus of this matter.

Cox’s response to STF 9.7 (Exhibit AFF-21) indicates that at least 32 of the 56 individuals
were management positions and that excludes the 10 individuals that no longer work for

Cox. One of the active participants was a business Director.

Staff also notes that at least 5 Cox in-house attorneys'® supported the Vistancia project
although Ms. Trickey has been identified as the attorney directly overseeing the Vistancia
agreements involving the private easement arrangement. Staff issued four separate data
requests asking Cox to identify in what other jurisdictions was a private easement
utilized’’. The Company was unable to identify other jurisdictions where the private
easement arrangement had been utilized other than Arizona. In their testimony filed on
April 5, 2006, Ms. Christle and Ms. Trickey, continue to explain that the private easement
arrangement had been utilized in “other parts of the country.” However, Staff has
discovered that Cox knew as early as December 23, 2002 that the private easement
arrangement had been used in Indiana®® (Exhibit AFF-28). Email communications from
Vistancia to Cox, with attached documents, actually denote an Indianapolis attorney, with
an Ameritech email address, and name Indiana in Section 2.05 of what appears to be a
draft CSER for Vistancia. Despite opportunities in 4 data request responses and 5 pages
of testimony?', Cox has been less than candid in acknowledging the State (Indiana), in

which the private easement arrangement was used previous to Arizona.

BSTF4.1.

' STF 4.2, STF 11.15, STF 12.12, STF 13.23.

2 01655 (email) , C01656 (CSER front page), C01675 (CSER section 2.05).

2! Direct Testimony Of Tisha Christle, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5,
2006, pages 4 and 9; Direct Testimony Of Linda Trickey, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-
0064, April 5, 2006, pages 4, 5, and 11.
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Q. Was Cox upper management involved?
A. Yes. Exhibit AFF-21 indicates that about 7 individuals with the title of Vice President or

General Manager.

The VP of Business Operations is the executive who appears to have been most directly
involved. He signed the original agreements and the amended agreements involving the
private easement arrangement. Communications either directed to him or copied to him
can be found on numerous discovery emails. (Exhibit AFF-22)
Five months later, the same executive was copied on the email in Exhibit
AFF-13 regarding “pretty creative ways to keep the competition out”. This executive and
Cox, in general, may have taken action based on an evaluation of the anti-competitive
context of the email he was sent on 2/28/03 (Exhibit AFF-13). In fact, Staff has been
unable to find any information indicating upper management concern with any action to

the anti-competitive nature of the communications between Vistancia and Cox employees.

Cox dismisses its participation in discussions where anti-competitive statements were
made by attributing the statements to Vistancia and explaining that Cox just “listened”*2.
Cox explained in its response to STF 4.4 that Vistancia was informed about the
Commission rules regarding area codes, however, Staff notes that the anti-competitive
statement attributed to Vistancia in C01784 (Exhibit AFF-4) is recorded on November 25,
2003, more than a year after the earliest anti-competitive statements found by Staff
(Exhibit AFF-19). If efforts were made by Cox to eliminate anti-competitive discussions

with Vistancia, the efforts appear to have failed or were not taken until after 2003.

22 Cox response to STF 5.2,
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Was there any direct suggestion to circumvent Commission rules?

Yes. Based on a handwritten note by a Cox employee that states “doing (area code) 623
in (area code) 928 and getting hand slapped later”, Exhibit AFF-4 appears to Staff to be a
direct request to circumvent Commission rules and illustrates a cavalier attitude about the

consequences.

Please summarize your conclusions about Cox management’s role in Vistancia?

(1) At least 32 of the 56 Cox employees (Exhibit AFF-21) found by Staff in discovery
information are believed to be management employees.

(2) Atleast5 Cox in-house attomeys23 were involved in Vistancia.

(3) As many as 7 Cox upper management executives (Exhibit AFF-21) are believed by
Staff to have been involved with Vistancia.

(4) Staff has found evidence that the Cox executive who signed the original agreements
and the amended agreements involving the private easement arrangement was aware of at
least' some of the anti-competitive discussions between Vistancia and Cox project
participants.

(5) Staff can find no evidence that Cox management took steps to deal with the anti-

competitive nature of the communications between Vistancia and Cox project participants.

WHAT WAS THE GOAL OF COX’S BEHAVIOR IN VISTANCIA?
What else needs to be understood about Cox’s behavior in Vistancia?
Staff believes that Cox’s behavior in Vistancia was not driven by the need to compete with
Wireless providers or VoIP providers or even with Accipiter, as suggested at various

points in this matter. Staff believes that Cox’s behavior had two objectives - (1) keep

B STF4.1.
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Vistancia itself from creating a CLEC and serving the Vistancia development without

Cox, and (2) keep Qwest and other CLECs from competing in Vistancia.

Q. What evidence does Staff have for these beliefs?
A. First, Staff found two discovery items which indicate Cox had been informed that

Vistancia was inquiring about the process for obtaining a CLEC license. (AFF-24).

Q. Does that suggest anti-competitive behavior?
A. By themselves, the note and email only express a competitive concern, not actions. This
information, however, does suggest some of the motivation for Cox’s subsequent

participation with the private easement arrangement driven by Vistancia.

Q. Please clarify Staff’s observation?

A. By September 2002, Cox project personnel had already been in discussions regarding
Vistancia for 6 — 9 months. This was enough time to understand that the odds were very
high that Accipiter would eventually become the ILEC with carrier-of-last-resort
responsibility in the Vistancia development, rather than Qwest. In early 2002, the
developer was reportedly asking®* that one ILEC serve Vistancia rather than splitting the
development between Qwest and Accipiter. Additionally, Accipiter had already signaled
its interests in obtaining the Qwest service areas within Vistancia with a Commission
filing on September 22, 2002. The Exhibit AFF-24 email was not sent until September
30, 2002.

A decision to assign Accipiter ILEC authority throughout Vistancia would result in not

only the exit of Qwest as a wireline competitor but also all CLECs dependent on Qwest’s

24 Accipiter Complaint, T-03471A-05-0064, page 4, lines 10 - 15.
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facilities for UNE-P or Resale services. With that likelihood, actions by Cox to invite the
entry of Vistancia as a facilities-based CLEC would clearly have been counterproductive
to Cox’s competitive position. For competitive reasons outside of Vistancia, Cox did not
want Vistancia to become a CLEC. As the Exhibit AFF-24 email indicates, CLEC
success on the part of Vistancia could have motivated other developers to become CLLECs

and presented a significant change in the competitive environment for Cox.

Q. Please explain why Cox did not want Vistancia to operate a CLEC.

A. Exhibit AFF-25 makes clear that Cox had a longer term business interest with the
Vistancia developer — “We are confident that through this exclusive agreement, we will be
able to further our partnership to secure future projects, capitalizing on the success of
Vistancia for both Cox and Sunbelt/Shea.” Actions that reduced the need for Vistancia to
form a CLEC also supported the business goals of Cox as a partner in future projects with
the Vistancia developer. Therefore, Cox’s participation with the Vistancia private
easement arrangement had three positive results for Cox — (1) a Vistancia CLEC that
would have excluded Cox was not formed, (2) Cox enhanced its relationship with a key

developer for future projects, and (3) wireline competitors were excluded from Vistancia.

Q. What about Cox’s second objective — keep Qwest and other CLECs from gaining a
major competitive position in Vistancia?

A.  Qwest is Cox’s primary local exchange competitor in Arizona. Staff also observes that
Qwest has been Cox’s only competitor for PPAs to serve major master planned
developments. As Mr. Johnson points out in his testimony”, Qwest has succeeded in
several master planned developments. Staff notes that none of the Cox witnesses point to

any ILEC or CLEC serving planned developments — other than Qwest.

% Direct Testimony Of Ivan Johnson, On Behalf Of Cox Arizona Telcom, L.L.C., T-03471A-05-0064, April 5, 2006,
page 19.
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Although the Generic PPA docket®® has not been concluded, Staff believes it can safely
state that Qwest and Cox are the only wireline providers serving planned developments
with PPAs. Therefore, when Cox began its negotiations with the Vistancia developer,

Cox understood its main competitor was Qwest, not Accipiter.

Q. When did Vistancia and Cox learn of Qwest’s decision to exit Vistancia?

A. The timeline in Exhibit AFF-1 shows that Qwest officially filed to withdraw it objections
to the Accipiter transfer application on December 22, 2003, well after Vistancia recorded
its MUE&I on July 23, 2003 and Cox began amending its CMA and PAA agreements on
September 25, 2003. Staff notes that Qwest was aware of the private easement
arrangement by at least July 1, 2003. As late as August 27, 2003, Qwest was discussing
possible challenges to the private easement arrangement with Accipiter”.

As the email in Exhibit AFF-18 indicates, Cox knew on July 16, 2003 that Qwest was
concerned about the private easement arrangement. Use of the term “fighting” in
reference to Qwest’s concerns by the Cox employee authoring the email may have been
more than just a fandom choice of words. Cox employees understood that challenges to

the private easement arrangement were possible.

Q. Does anything else support Staff’s belief that Qwest was the major competitive
concern of Cox?

A. The Settlement Agreement that was reached in November 2005 adds to Staff’s beliefs.
When the Settlement Agreement was reached, Cox understood that:
(1) Qwest had no ILEC authority in Vistancia.

(2) Qwest had no CLEC authority in Arizona.

26 T_00000K-04-0927.
1 Accipiter response to STF 2.2.
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(3) Staff had filed reports in Qwest’s CLEC application”® recommending that Qwest not
be granted CLEC residence authority within Qwest’s ILEC service areas.

(4) Qwest’s potential residential CLEC? participation outside of Qwest’s ILEC service
areas, when authorized, was going to be at least two years and potentially much
more behind that of Cox.

Q. Please summarize your conclusions about the objective of Cox’s behavior in

Vistancia?

A. (1) Cox did not want Vistancia to form a CLEC and serve the Vistancia development
without Cox.

(2) Cox was interested in building a strong relationship with the Vistancia developer for
future developments.

(3) Cox entered into discussions with Vistancia about the private easement arrangement
well before Qwest decided to transfer its Vistancia service areas to Accipiter.

(4) Cox signed its Settlement Agreement with Accipiter knowing that the competitive
presence of Qwest was highly unlikely, in any form, in the foreseeable future.

(5) Cox was interested in keeping competition out of Vistancia.

7. CONCLUSION

Q. Was the private easement arrangement anti-competitive?

A. Yes. The key supporting facts are as follows:

(1

Use of the private easement arrangement cannot be defended based on the belief that
Wireless and VoIP competition would be unrestricted in Vistancia. Statements
entered into testimony by Cox indicate that Wireless or VoIP competition were not

considered major factors.

%% 7.02811B-04-0313
? Decision 68447 granting Qwest CLEC authority was not issued until February 2, 2006.
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(2) The private easement arrangement was designed to reduce competition by facilities-
based wireline providers.

(3) Cox considered Accipiter to be a “small provider with little name recognition”.
Accipiter could not have been the key competitive concern of Cox in Vistancia.

(4) Qwest and Cox have a history of competition in master planned developments.
Qwest was the key competitive concern for Cox.

(5) Cox chose to participate with Vistancia’s private easement arrangement before
Qwest decided to transfer its Vistancia service areas to Accipiter.

(6) Cox management was aware of the anti-competitive nature of discussions with
Vistancia. No evidence has been presented that Cox management took corrective
actions.

(7) Cox chose to accept the private easement arrangement. Cox had no obligation to
accept the arrangement.

(8) Despite Cox’s contention that it understood the private easement arrangement to be
legal, Cox took steps to further indemnify Cox should Shea be sued by a third party.

Q. Any final observations about the Vistancia agreements?

A. The capital contribution changed from $2 Million without a License Fee to $3 Million

with a License Fee of $1 Million but took an unusual path worth highlighting.
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